CHAPTER 77
CHAPTER 77, LAWS 2002

AN ACT
RELATI NG TO WATER; PROVI DI NG FOR A LONER PECOS RI VER BASI N
BELOW SUMNER LAKE WATER BANK TO FACI LI TATE COVPLI ANCE W TH
THE | NTERSTATE COVPACT; PROVI DI NG FOR ACEQUI A AND COVMUNI TY
DI TCH WATER BANKS.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO

Section 1. LOWNER PECCS Rl VER BASI N BELOW SUMNER LAKE
WATER BANK- - ACEQUI A AND COVMUNI TY DI TCH WATER BANKS- -
| NTERSTATE STREAM COWM SSI ON. - -

A. The interstate stream conm Ssion may recognize
a water bank established by an irrigation district, a
conservancy district, an artesian conservancy district, a
community ditch, an acequia or water user's association in
the | ower Pecos river basin bel ow Summer | ake for purposes
of conpliance with the Pecos River Conpact.

B. The interstate stream comm ssion shall propose
and recommend to the state engineer for adoption rules for
recognition of a water bank that include:

(1) criteria, terns and conditions for
deposit of a water right in the bank;

(2) ternms and conditions for the accrual,
pool i ng, exchange, assignnment and conditions of the deposit
of a water right;

(3) the procedures for recording and annual
reporting of all transactions to the interstate stream
conmmi ssion and the state engi neer; and

(4) procedures for the water bank to
tenporarily transfer deposited water to new purposes and
pl aces of use and points of diversion wthout fornal
proceedi ngs before the state engi neer.

C. An acequia or conmmunity ditch may establish a
wat er bank for the purpose of tenporarily reallocating water
wi t hout change of purpose of use or point of diversion to
augnent the water supplies available for the places of use
served by the acequia or coommunity ditch. The acequia or
community ditch water bank nay make tenporary transfers of
pl ace of use wi thout formal proceedings before the state
engi neer, and water rights placed in the acequia or
comunity ditch water bank shall not be subject to | oss for
non-use during the period the rights are placed in the water
bank. Acequia or comunity ditch water banks established



pursuant to this subsection are not subject to recognition
or approval by the interstate stream conm ssion or the state
engi neer, and are not subject to the rules established
pursuant to the provisions of Subsection B of this section
for | ower Pecos river basin bel ow Summer | ake water banks.

D. A lower Pecos river basin bel ow Sumer | ake
wat er bank may contract with a person to accrue, pool,
exchange, assign or |ease water rights to facilitate
conpliance with the Pecos R ver Conpact. A transaction and
transfer of water by a water bank in the Pecos river basin
shal | :

(1) not inpair other water rights;

(2) not deplete water in the system above
that | evel that would have occurred in the absence of the
transacti on;

(3) conply with state |aw;, and

(4) be within the sanme stream system or
under ground wat er source.

E. Al authorities provided by this act shall
term nate on Decenber 31, 2005

Section 2. Section 72-5-28 NVBA 1978 (being Laws 1907,
Chapter 49, Section 42, as anended) is anended to read:

"72-5-28. FAI LURE TO USE WATER- - FORFEI TURE. - -

A.  Wen the party entitled to the use of water
fails to beneficially use all or any part of the water
claimed by him for which a right of use has vested for the
purpose for which it was appropriated or adjudicated, except
the waters for storage reservoirs, for a period of four
years, such unused water shall, if the failure to
beneficially use the water persists one year after notice
and decl aration of nonuser given by the state engineer,
revert to the public and shall be regarded as unappropriated
public water; provided, however, that forfeiture shall not
necessarily occur if circunstances beyond the control of the
owner have caused nonuse, such that the water could not be
pl aced to beneficial use by diligent efforts of the owner;
and provided that periods of nonuse when irrigated farm
| ands are pl aced under the acreage reserve program or
conservation reserve program provi ded by the federal Food
Security Act of 1985, P.L. 99-198 shall not be conmputed as
part of the four-year forfeiture period; and provided,
further, that the condition of notice and decl aration of
nonuser shall not apply to water that has reverted to the
public by operation of law prior to June 1, 1965.



B. Upon application to the state engi neer at any
time and a proper show ng of reasonable cause for delay or
for nonuse or upon the state engineer finding that it is in
the public interest, the state engi neer may grant extensions
of tinme, for a period not to exceed three years for each
extension, in which to apply to beneficial use the water for
which a permt to appropriate has been issued or a water
right has vested, was appropriated or has been adjudi cat ed.

C. Periods of nonuse when water rights are
acquired by incorporated nunicipalities or counties for
i npl ementation of their water devel opnent plans or for
preservation of nunicipal or county water supplies shall not
be conputed as part of the four-year forfeiture statute.

D. A lawful exenption fromthe requirenents of
beneficial use, either by an extension of tinme or other
statutory exenption, stops the running of the four-year
period for the period of the exenption, and the period of
exenption shall not be included in conputing the four-year
peri od.

E. Periods of nonuse when the nonuser of acquired
water rights is on active duty as a nenber of the arnmed
forces of this country shall not be included in conputing
the four-year period.

F. The owner or holder of a valid water right or
permt to appropriate waters for agricultural purposes
appurtenant to designated or specified | ands may apply the
full anmpbunt of water covered by or included in the water
right or permt to any part of the designated or specified
tract without penalty or forfeiture.

G Periods of nonuse when water rights are
acquired and placed in a state engi neer-approved wat er
conservation program by an individual or entity that owns
water rights, a conservancy district organi zed pursuant to
Chapter 73, Articles 14 through 19 NVBA 1978, a soil and
wat er conservation district organi zed pursuant to Chapter
73, Article 20 NVBA 1978, an acequia or conmunity ditch
associ ation organi zed pursuant to Chapter 73, Article 2 or 3
NMSA 1978, an irrigation district organized pursuant to
Chapter 73, Articles 9 through 13 NVSA 1978 or the
interstate stream conm ssion shall not be conputed as part
of the four-year forfeiture period.

H Water deposited in a | ower Pecos river basin
bel ow Sumrmer | ake wat er bank approved by the interstate
stream conmm ssion or an acequia or comunity ditch water
bank shall not be conputed as part of the four-year
forfeiture period."

Section 3. Section 72-12-8 NVBA 1978 (being Laws 1931,



Chapter 131, Section 8, as anended) is anended to read:
"72-12-8. WATER RI GHT FORFEI TURE. - -

A.  Wien for a period of four years the owner of a
water right in any of the waters described in Sections 72-
12-1 through 72-12-28 NVBA 1978 or the holder of a permt
fromthe state engi neer to appropriate any such waters has
failed to apply themto the use for which the permt was
granted or the right has vested, was appropriated or has
been adj udicated, the water rights shall be, if the failure
to beneficially use the water persists one year after notice
and decl arati on of nonuser given by the state engineer,
forfeited and the water so unused shall revert to the public
and be subject to further appropriation; provided that the
condition of notice and decl aration of nonuser shall not
apply to water that has reverted to the public by operation
of law prior to June |, |965.

B. Upon application to the state engi neer at any
time and a proper show ng of reasonabl e cause for delay or
for nonuse or upon the state engineer finding that it is in
the public interest, the state engi neer may grant extensions
of time, for a period not to exceed three years for each
extension, in which to apply to beneficial use the water for
which a permt to appropriate has been issued or a water
right has vested, was appropriated or has been adjudi cat ed.

C. Periods of nonuse when irrigated farm |l ands
are placed under the acreage reserve program or conservation
reserve program provided by the federal Food Security Act of
985, P.L. 99-198, shall not be conputed as part of the
four-year forfeiture period.

D. Periods of nonuse when water rights are
acquired and placed in a state engi neer-approved wat er
conservation programby an individual or entity that owns
water rights, an artesian conservancy district, a
conservancy district, a soil and water conservation district
organi zed pursuant to Chapter 73, Article 20 NVBA 1978, an
acequia or community ditch association organi zed pursuant to
Chapter 73, Article 2 or 3 NMSA 1978, an irrigation district
organi zed pursuant to Chapter 73, Articles 9 through 13 NVSA
1978 or the interstate stream conm ssion shall not be
conputed as part of the four-year forfeiture statute.

E. A lawful exenption fromthe requirenents of
beneficial use, either by an extension of tinme or other
statutory exenption, stops the running of the four-year
period for the period of the exenption, and the period of
exenption shall not be included in conputing the four-year
peri od.

F. Periods of nonuse when water rights are



acquired by incorporated nunicipalities or counties for

i npl ementation of their water devel opnent plans or for
preservation of nunicipal or county water supplies shall not
be conputed as part of the four-year forfeiture statute.

G  Periods of nonuse when the nonuser of acquired
water rights is on active duty as a nenber of the arnmed
forces of this country shall not be included in conputing
the four-year period.

H.  The owner or holder of a valid water right or
permt to appropriate waters for agricultural purposes
appurtenant to designated or specified | ands may apply the
full anmpbunt of water covered by or included in that water
right or permt to any part of the designated or specified
tract without penalty or forfeiture.

|. Water deposited in a | ower Pecos river basin
bel ow Sumrmer | ake wat er bank approved by the interstate
stream conmm ssion or an acequia or comunity ditch water
bank shall not be conputed as part of the four-year
forfeiture period."

HOUSE BI LL 421, AS AVENDED



