LEGISLATIVE EDUCATION STUDY COMMITTEE
BILL ANALYSIS

Bill Number: SJR 2 51st Legislature, 2nd Session, 2014

Tracking Number: .195222.2

Short Title: Board and Superintendent of Education, CA

Sponsor(s): Senator Michael Padilla

Analyst: Kevin Force Date: February 11, 2014

Bill Summary:

SJR 2 proposes to amend Article XII, Section 6 of the Constitution of New Mexico to create an
elected “state board of education” that shall appoint a qualified Superintendent of Public
Instruction:

The State Board of Education shall:

e have those powers and duties established by law;

e be composed of ten members, elected on a nonpartisan basis for staggered four-year
terms, the first of whom shall be the current members of the Public Education
Commission (PEC), elected in the 2012 and 2104 elections;

e be made up of the current PEC districts, until the next redistricting following the federal
decennial census;

e determine public school policy, including financial direction and accounting, for all
public schools, with authority and powers as provided by law; and

e appoint a qualified and experienced educator to be the superintendent of public
instruction, who shall direct the operation of the Public Education Department (PED),
subject to the policies established by the board.

If passed by the Legislature, the amendment shall be submitted to the people for approval at the
next general election, or the next special election called to consider this question.

Fiscal Impact:

SJR 2 does not contain an appropriation.
Fiscal Issues:

Under Section 1-16-13 NMSA 1978 and the New Mexico constitution, the Secretary of State
(SOS) is required to:

e print samples of the text of each proposed constitutional amendment, in both Spanish and
English, in an amount equal to 10 percent of the registered voters in the state;

e publish the samples once a week for the four weeks preceding the election in which the
proposed amendment will be presented to the voters in newspapers in every county in the
state.



In 2012, the cost for the 2012 General Election ballots was $46,000 per constitutional
amendment. However, if the ballot size increases to where it becomes longer than one page,
front and back, the cost of conducting the general election would be increased by such costs as
those associated with a longer ballot, the additional time required to process individuals as they
vote, and additional ballot printing systems, to avoid long lines at voting locations.

Technical Issues:

PED’s analysis raises some issues that may need to be addressed to ensure effective
implementation of the resolution.

According to the Legislative Finance Committee’s Fiscal Impact Report (FIR) the requirement
that the superintendent of public instruction be a “qualified and experienced educational
administrator” differs slightly from the requirement in Article V, Section 3 of the New Mexico
constitution, which requires the superintendent to be a “trained and experienced educator.”

Substantive Issues:

The proposed joint resolution would return operation and management of public education in
New Mexico to that structure that was in place prior to the 2003 constitutional amendment that
created the state’s current system, where primary and secondary education in the state is
managed by the PED, which is presided over by a cabinet-level secretary of public education.

According to the FIR:

e PED will be required to transition back to a non-cabinet level state agency overseen by an
elected board, possibly resulting in changes in administrative duties, and the need to
ensure the Public School Code and administrative rules are aligned to the new structure;
and

e this return to the previous administrative structure may entail many personnel and other
challenges.

Education governance models vary throughout the country. According to the Education
Commission of the States, state education governance structure generally falls within one of four
different models:*

1. The governor appoints the majority or all of the members of the state board of education,
which in turn appoints the chief state school officer. The exact number of board
members, and whether those members’ appointments must be confirmed by either or both
of the houses of the state legislature, varies among jurisdictions. (See Attachment, State
Education Governance: State-by-State Chart of Essential Governance Information.?)
Fourteen states fall within this category.

2. Most or all of the state board members are elected by the voters, either on a partisan or
nonpartisan ballot, with the board then appointing the chief officer. Seven states use this
model.

3. The governor appoints most or all of the members of the state board of education; again,
with legislative confirmation requirements varying among the states, while the chief state

! See Education Commission of the States, at:
http://www.ecs.org/html/IssueSection.asp?issueid=68&subissueid=217 &sslD=0&s=What+States+Are+Doing.
2 From the National Association of State Boards of Education.
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http://www.ecs.org/html/IssueSection.asp?issueid=68&subissueid=217&ssID=0&s=What+States+Are+Doing

school officer is elected, either on a partisan or nonpartisan ballot. Nine states fall within
this model.

The governor appoints the chief officer, as well as most or all of the board members, with
confirmation requirements varying among jurisdictions. Eleven states use this method.

Nine states, including New Mexico, fall precisely into none of the above models, but rather
utilize a modified version of one of these formats.

There appears to be no cause-and-effect relationship between governance structures and student
performance. For example, examination of National Assessment of Educational Progress
(NAEP) test scores shows no relationship between a state's governance structure and student
performance on the NAEP.

Background:

Powers and duties were transferred from the state board to PED upon adoption of
constitutional amendment, effective September 23, 2003, by a vote of 101,542 in favor
and 83,155 against.

Prior to this time, the state board of education was elected through districts, with
incumbents from the board becoming public education commissioners upon approval of
the amendment, with duties limited to strategic planning and policy advisement for local
school boards.

PED indicates that:

The PEC’s current responsibility for chartering schools was established only in 2006.°

In the most recent PEC election, two commission seats were not contested by either party
thus requiring the Governor to appoint commissioners.

Statutory implementation of the constitutional amendment began in 2004 with the
passage of the Public Education Department Act, which made several significant changes
to law that affect interpretation of SJR 2, including:

» provision for the organization of the new department, granting the newly appointed
secretary “every power expressly enumerated in the law” unless expressly exempted
by law;

> provision for the secretary for “all of the duties, responsibilities and authority of that
office” during the time before the secretary was confirmed by the senate;

> explicit notice that the legal duties of the former superintendent of public instruction
be deemed references to the new secretary of education, and that all references to the
former state board be deemed references to the public education department;*

» establishment of PED as the sole educational agency for purposes of aid made
available through federal statute; and

> provision for delayed repeals of the authority of the state board of education.

3 See Section 22-8B-16 NMSA 1978.
* See NMSA 1978 Sections 9-24-4 and 9-24-15.



Committee Referrals:

SRC/SEC/SJC
Related Bills:

HJR 4 Create Elected Board of Education, CA
SJR 8a Public Education Commission, CA
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