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SENATE EDUCATION COMMITTEE SUBSTITUTE FOR SENATE BILL 207 
 

AS AMENDED 
 
The Senate Education Committee amendment clarifies that a school, a school board, or 
governing body of a charter school is prohibited from sanctioning a student or withholding 
a transcript, letter of reference, high school diploma, or diploma of excellence on the basis 
of unpaid school registration fees. 
 
Original Bill Summary: 
 
CS/SB 207 adds a new section of the Public School Code to prohibit schools, school boards, and 
governing bodies of charter schools from: 
 

• charging a registration fee to students; or 
• sanctioning a student or withholding a transcript, letter of reference, high school diploma, 

or diploma of excellence on the basis of unpaid school fees. 
 
In addition, CS/SB 207 defines a registration fee as any fee required to complete the registration 
process to attend a school. 
 
Fiscal Impact: 
 
CS/SB 207 does not contain an appropriation. 
 
Fiscal Issues: 
 
In order to provide a summary of revenues generated from fees by school districts and charter 
schools, staff of the Legislative Education Study Committee (LESC) staff analyzed revenue data 
from school year 2012-2013, the most recent year for which school district revenues are 
available from the PED website.  Included as Attachment 1, the analysis: 
 

• identified fee-related revenues; 
• excluded fees collected from other governmental entities or collected as part of food 

services; 
• and excluded all expenditure data, including those for legal, or professional services, or 

other fees. 
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Fee-related revenues of school districts or charter schools funds are placed into one of three 
funds: 
 

1. the Operational Sub-fund of the General Fund; 
2. the Athletics Special Revenue Fund; and 
3. the Non-instructional Support Special Revenue Fund. 

 
According to PED’s Uniform Chart of Accounts - Manual of Procedures: 
 

• the General Fund is used to account for all financial resources of the school district or 
charter school except for those required to be accounted for in another fund, and the 
school district or charter school may subdivide this fund into sub-funds; and 

• Special Revenue Funds are used to account for the proceeds of specific revenue sources 
(other than trusts or major capital projects) that are legally restricted to expenditure for 
specified purposes, and a separate fund may be used for each identified restricted source. 

 
Revenues from fees deposited into these funds are identified by the revenue object codes for 
“District Activities,”1 which PED’s Uniform Chart of Accounts - Manual of Procedures defines 
as revenue resulting from co-curricular and extra-curricular activities controlled and 
administered by the school district or charter school.  These revenues are not to be commingled 
with the proceeds from student activities.  The fee-related revenue object codes for “District 
Activities” include the following: 
 

• activities’ fees (revenue from students for memberships in school clubs or organizations); 
• educational fees (revenue from fees charged to students, e.g. lab fees, tutoring fees); 
• users’ fees (revenue from patrons of a school-sponsored activity such as a concert or a 

football game); and 
• summer school fees (revenue from students relating to summer school programs). 

 
For school year 2012-2013, school districts and charter schools reported receiving a total of 
$23,298,173 from revenues collected from student fees.  This amount is divided between the 
funds as follows: 
 

• $5,927,748 in the Operational Fund; and 
• $17,370,425 in the Special Revenue Funds. 

 
More detailed information by school district and charter school is provided in Attachment 1. 
 
Background: 
 
The Legal Environment of Student Fees 
 
Attorney General Opinions 
 
There are two Attorney General Opinions that specifically address the practice of collecting 
student fees and the interaction of that practice with Article XII, Section 1 of the constitution of 

                                                 
1 Although termed “District Activities,” this group of Object Codes is also applied to charter schools. 
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New Mexico,2 commonly referred to as the “education clause.”  Included as Attachment 2, the 
two Attorney General Opinions are: 
 

• Attorney General Opinion No. 55-6272, dated September 6, 1955, which found: 
 

 the practice of Belen High School requiring payment of a $5.00 fee as a condition to 
permitting otherwise qualified children to attend the Belen High School may be 
charged only by express legislative authority, even if not prohibited by the 
constitution; and 

 because no such authority existed in the statutes, the charging of the fees, if required 
as a condition of attendance at a public school, was prohibited; and 

 
• Attorney General Opinion No. 72-19, dated April 27, 1972, which found: 

 
 it is unconstitutional for a school to charge a public school student a mandatory fee on 

courses required for graduation; 
 it is usually not constitutional for a public school to charge a student a mandatory fee 

as a prerequisite to taking an elective course, although some incidental fees may be 
charged; and 

 the opinion expressed concerns about providing a yes or no to the constitutionality of 
charging a mandatory fee as a prerequisite to taking an elective course, indicating, 
“many courts have upheld such fees if they are only for optional, nonessential 
materials, activities or privileges so long as the fees are reasonable in terms of actual 
costs and by exempting persons financially unable to pay.” 

 
State Supreme Court Decisions 
 
This second Attorney General Opinion (No. 72-19) resulted in a lawsuit that was heard in 1976 
by the New Mexico Supreme Court, Norton v. Board of Education.  Included as Attachment 3, 
that Supreme Court decision found that: 
 

• courses required of every student shall be without charge to the student; 
• reasonable fees may be charged for “elective” courses; and 
• the then-New Mexico State Board of Education shall define what are “required” or 

“elective” courses in the educational system of New Mexico. 
 
With regard to specific fees, the Supreme Court found that: 
 

• a lower court was in error to hold that only fees for identification cards, physical 
education towels, and general science handbooks were barred by that language of the 
constitution; and 

• the lower court should instead have ruled that all fees collected by defendants were 
unconstitutional. 

 
Numerous provisions of the Public School Code, including those related to “Courses of 
Instruction and School Programs,” provide requirements for school districts and charter schools 
curriculum and instruction.  Provisions of the Public Education Department (PED) administrative 

                                                 
2 “A uniform system of free public schools sufficient for the education of, and open to, all the children of school 
age in the state shall be established and maintained.” 
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rule, including those related to “Standards of Excellence,” provide additional requirements for 
school district and charter school curriculum and instruction. 
 
School Superintendents 
 
According to the New Mexico Coalition of Educational Leaders (NMCEL), superintendents and 
other school leaders have indicated that: 
 

• most school districts engage in the practice of charging students some type of fee, 
including: 

 
 activity fees, which allow students to attend all school activities like games, plays, or 

dances; 
 supplies/materials fees (for example, an art class that requires certain materials that 

will allow students to create something like a clay pot or vase that they will keep); or 
 parking fees, which allow students to park in the school parking lot; and 

 
• school districts make accommodations for those students who are unable to pay. 

 
Committee Referrals: 
 
SEC/SFC/SJC 
 
Related Bills: 
 
SB 47  Prohibit Certain Public Ed Fees 
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Opinion No. 55-6272 

 
September 6, 1955 

BY:  RICHARD H. ROBINSON, Attorney General 
TO:  Mrs. Georgia L. Lusk, Superintendent of Public Instruction, Department of Education, 
Santa Fe, New Mexico 
With your letter of August 26, you enclose a clipping from a Belen newspaper and ask our 
opinion as to the validity of the practice described therein.  
According to the clipping, the Belen Public High School is requiring all students to purchase 
activity cards at a cost of $ 5.00 per semester. These activity cards cover athletic events, schools 
plays, school newspaper and the annual. The clipping states: "Each student must have the $ 5 for 
payment on the activity ticket before he receives a registration card." It thus appears that the 
Belen High School is requiring the payment of this fee as a condition to permitting otherwise 
qualified children to attend the Belen Public High School.  
Article XII, Section 1 of the Constitution of New Mexico provides as follows:  
"A uniform system of free public schools sufficient for the education of, and open to, all the 
children of school age in the state shall be established and maintained."  
Article XII, Section 5 of the Constitution of New Mexico provides as follows:  
"Every child of school age and of sufficient physical and mental ability shall be required to 
attend a public or other school during such period and for such time as may be prescribed by 
law."  
The question is, therefore, whether the requirement of the payment of this fee from a child 
subject to the provisions of Article XII, Section 5, is in violation of Article XII, Section 1 of the 
Constitution establishing a free public school system.  
In 47 Am. Jur., Schools, § 148, it is said:  
"There is a decided conflict of authority as to the right of a public school to exact an incidental 
fee from students. Some cases squarely hold that such a fee cannot be charged, while others hold 
that with legislative authority, such a fee is proper. These latter cases hold that the term 'free' as 
applied to schools means free so far as tuition is concerned, and does not preclude an assessment 
of a reasonable sum for incidental expenses.  
In those jurisdictions where an incidental fee cannot be charged, such a result cannot be 
accomplished by indirection. Thus, an act of the legislature permitting the renting of books to 
pupils cannot be made the cloak for a fee by making the renting compulsory."  
The only New Mexico case touching on the problem is Strawn v. Russell, 54 N.M. 221, 219 P. 
2d 292, where, in speaking of consolidation of school districts, the court stated:  
"If the districts are made so large that school children are unable to make the trip to school and 
back home each day, then they would be denied a free school just as effectively as if no school 
existed."  
It appears from the quotation from American Jurisprudence that such fees may only be charged 
by express legislative authority, even if not prohibited by the Constitution. We find no such 
authority in our statutes and hold, therefore, that the charging of these fees, if required as a 
condition to attendance at a public school, is prohibited.  
By Walter R. Kegel  
Assistant Attorney General  
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Opinion No. 72-19 

 
April 27, 1972 

BY:  OPINION OF DAVID L. NORVELL, Attorney General   Oliver E. Payne, Deputy 
Attorney General 
TO:    The Honorable Robert A. Mondragon, Lieutenant Governor, State of New Mexico, 
Legislative-Executive Building, Santa Fe, New Mexico 87501 
 

QUESTIONS 
QUESTIONS  
1. Is it constitutional for a school to charge a public school student a mandatory fee on courses 
required for graduation?  
2. Is it constitutional for a public school to charge a student a mandatory fee as a prerequisite to 
taking an elective course?  
CONCLUSIONS  
1. No.  
2. Usually not, but some incidental fees are upheld.  
 

OPINION 
{*34} ANALYSIS  
Article XII, Section 1, New Mexico Constitution, directs the Legislature to establish:  
"A uniform system of free public schools sufficient for the education of and open to all the 
children of school age in the state shall be established and maintained." (Emphasis added.)  
Under state constitutional provisions like the one quoted above from our Constitution, 
matriculation, registration, textbook and transcript fees have been invalidated in a number of 
cases. Understand that throughout we are speaking of public schools, i.e., elementary and 
secondary. Dowell v. School Dist., Ark. 250 S.W.2d 127 (1950); Brewer v. Ray, Ga., 105 S.E. 
667 (1919); Bond v. Public Schools  of Ann Arbor School Dist., Mich. 178 N. W. 2d 484 
(1970); Paulson v. Minidoka County School Dist., Idaho, 463 P.2d 935 (1970).  
Some cases have held that textbook damage deposits are constitutional. Segar v. Board of 
Education, Ill., 148 N.E. 289. Occasionally even a textbook rental charge has been upheld. 
Hammer v. Board of Education, Ill., 265 N.E.2d 616 (1970). However, the weight of authority 
is the other way. Mathis v. Gordy, Ga., 47 S.E. 171; Paulson v. Minidoka County School 
Dist., supra.  
The thrust of the cases holding the type of fees mentioned in your first question invalid is that the 
item or items for which the fee was charged was a necessary element of the school's activity, 
Paulson v. Minidoka County School Dist., supra, or was an essential part of a system of free 
public elementary and secondary schools, Bond v. Public Schools of Ann Arbor School Dist., 
supra. In other words, "free" means just that -- "free," "without charge." We have little 
reluctance in answering your first question in the negative.  
Your second question is a more difficult one to answer in a "yes or no" fashion. Many courts 
have upheld such fees if they are only for optional, nonessential materials, activities or privileges 
so long as the fees are reasonable in terms of actual costs and by exempting persons financially 
unable to pay. See Annotation in 41 A.L.R. 3rd 755. But a tuition fee for manual training was 
held not to be legally chargeable by a school, except for non-residents, as long ago at 1910. 



Maxey v. Oshkosh, Wis., 128 N.E. 899. The fact that manual training was not a compulsory 
course did not alter the conclusion. The court noted that a pupil in a school district was just as 
much entitled to have manual training taught him without exaction of a fee, as he was {*35} to 
have mathematics taught without being obliged to pay therefor. It has also been held that a 
school district exceeded its authority in requiring, as a condition of attendance, the payment of 
$ 13, which consisted of $ 5 for athletic privileges, $ 3 for library fees, and $ 5 for literary fees, 
Morris v. Vandiver, Miss., 145 So. 228 (1933) even though the fees were used to subsidize 
specific events, facilities, and activities rather than salaries for teachers. The court, however, did 
not question the power of the trustees to impose "incidental" fees  as a condition to using the 
specific facilities.  
In the 1970 Paulson case, supra, the court said:  
"But it should be noted that, because social and extra-curricular activities are not necessary 
elements of a high school career, the constitution does not prohibit [the school board] from 
setting fees to cover costs of such activities to be paid by students who wish to exercise an option 
to participate in them."  
We see, then, that some "incidental" fees have been held to be valid; but because of the delicacy 
and difficulty in resolving the questions on the basis of the Constitution, the courts have shown a 
decided preference for ruling on these questions on a factual case-by-case method. We, too, find 
it desirable to use such an approach.  
The 1970 Michigan case, Bond v. Public Schools of Ann Arbor, supra, contains a facet which 
is of considerable interest. Some of the Michigan parents were seeking a refund of fees paid, and 
the court said:  
"As bearing on the question of good faith, on October 16, 1964, the Attorney General rendered 
an opinion . . . in which he ruled that . . . a board of education may not lawfully charge fees for 
participation in courses such as band or for participation in athletic programs."  
Since the board of education had apparently chosen not to follow the legal advice given it by the 
Attorney General, the court ordered a refund by the board.  
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