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Short Title  No Permanent Funds for State Penitentiary, CA 
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BILL SUMMARY 

Synopsis of Joint Resolution 

House Joint Resolution 9 (HJR9) proposes to amend Article XIII and Article XIV of the 
Constitution of New Mexico to remove the state penitentiary’s designation as a beneficiary of the 
land grant permanent fund (LGPF) and send those funds to the public schools. 

To become effective, HJR9 requires the approval of voters during the next statewide general or 
special election and the consent of the United States Congress. 

FISCAL IMPACT 

House joint resolutions do not contain appropriations. 

If enacted, HJR9 would result in an additional 1.8 percent distribution to public schools, which, 
for FY19, would have been approximately $13.6 million. 

Other Costs. The passage of HJR9 will incur one-time costs for adding a constitutional 
amendment to the general election process. Section 1-16-13 NMSA 1978 requires the Secretary of 
State (SOS) to print the full text of each proposed constitutional amendment, in both Spanish and 
English, in an amount equal to 10 percent of the registered voters in the state. The SOS is also 
constitutionally required to publish the full text of each proposed constitutional amendment once 
a week for four weeks preceding the election in newspapers in every county in the state. 

SUBSTANTIVE ISSUES 

Despite being referred to in Article XIV of the Constitution of the State of New Mexico, the 
beneficiaries of the LGPF are established in the Ferguson Act of 1898 and the Enabling Act of 
1910, which can only be amended by Congress. Both acts were drafted by the United States Senate 
and House of Representatives as conditions for New Mexico’s statehood. Section 6 of the 
Ferguson Act grants acreage “for the enlargement and maintenance of the territorial penitentiary,” 
and Section 7 of the Enabling Act grants acreage “for penitentiaries.”  Furthermore, the decision 
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in Regents of University of New Mexico v. Graham stated: “Ferguson Act and Enabling Act are in 
pari material; they must be read and construed together to determine the policy of Congress.” 
Therefore, the beneficiaries cannot be changed by an amendment to the Constitution of New 
Mexico and without authorization of Congress through the amendment of the Ferguson Act and 
the Enabling Act. 
 
OTHER SIGNIFICANT ISSUES 
 
Background and History of the Land Grant Permanent Fund. In anticipation of New Mexico’s 
pending statehood, the United States transferred 13.4 million acres of federal land to the then-
Territory of New Mexico via the Ferguson Act and the Enabling Act to be held in trust for the 
benefit of “common schools” (public schools) and other identified state institutions. Currently, the 
LGPF has 21 beneficiaries. See Attachment, Land Grant Permanent Fund Balance and 
Income Distribution for FY19. Public school districts receive about 85 percent of LGPF 
distributions through the permanent school fund (PSF), and the New Mexico State Penitentiary 
receives about 1.5 percent. The LGPF is funded by income from non-renewable resources, such 
as oil and gas revenues that make up over 90 percent of contributions, and was designed to provide 
for future generations when those resources are exhausted. It is one of the largest sovereign wealth 
funds in the country, with a balance of $19.3 billion as of November 2019. Currently, 5 percent of 
the LGPF five-year average year-end balance is annually distributed to 21 beneficiaries based on 
land ownership. In FY19, total LGPF distributions were about $747 million, with about $638 
million distributed to public schools. 
 
Consolidated Martinez and Yazzie Lawsuit. The decision in the consolidated Martinez and 
Yazzie lawsuit indicated educational services in public schools are insufficiently funded. While the 
Legislature significantly increased its investment in public education in FY20, public school 
appropriations in future years will likely need to be increased to achieve necessary outputs. For 
FY20, funding was increased to $3.25 billion – an increase of $484 million from FY19. For FY21, 
House Appropriations and Finance Committee Substitute for House Bills 2 and 3, as approved by 
the House, would appropriate approximately $3.9 billion – an increase of approximately $650 
million from FY20. 
 
ALTERNATIVES 
 
The Legislature may wish to consider requesting Congress to amend the Ferguson Act and the 
Enabling Act to change the LGPF beneficiaries. 
 
TECHNICAL ISSUES 
 
The LGPF beneficiaries cannot be changed without authorization of Congress through the 
Ferguson Act and the Enabling Act. 
 
HJR9 does not specify a deadline for congressional authorization. The Legislature may wish to 
consider one so that the legislation is acted on in a reasonable time frame 
 
RELATED BILLS  
 
Relates to HJR1, Permanent Funds for Early Childhood, CA, which proposes to amend Article 
XII, Section 7 of the Constitution of the State of New Mexico to increase annual distributions from 
the LGPF by 1 percent for all beneficiaries, provided that the amount of the additional distribution 
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from the PSF be designated for early childhood educational services that are nonsectarian, 
nondenominational, and administered by the state for children until they are eligible for 
kindergarten. 
 
SOURCES OF INFORMATION 

• LESC Files 
• Secretary of State (SOS) 
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