ATTACHMENT D

April 7,2023

HOUSE EXECUTIVE MESSAGE NO. 19

The Honorable Javier Martinez, Speaker of the House and
Members of the House of Representatives

State Capitol Building

Santa Fe, NM 87501

Dear Speaker Martinez and Members of the House:

HOUSE TAXATION AND REVENUE COMMITTEE SUBSTITUTE FOR HOUSE BILL 547,
as amended, with certificate of correction (“HB 547”) is a large, omnibus tax package
implementing substantial tax cuts. It is also a bill appropriating money and is, therefore, subject to
line-item veto pursuant to Article IV, Section 22 of the New Mexico Constitution. See Letter from
Elizabeth A. Glenn, Deputy Attorney General, to Raul E. Burciaga, Director of the Legislative
Council Service (Mar. 16, 2011), 2011 WL 1587745.

Although HB 547 has many laudable tax reform measures, I have grave concerns about the
sustainability of this tax package as a whole. HB 547’s tax cuts will impact our ability to fund
important services and programs that our citizens depend on, such as education, healthcare, public
safety, and infrastructure. This decrease in revenue will have a disproportionate impact on certain
populations in our State—particularly those who are already struggling to make ends meet. Given
the unpredictable nature of the economy and our State’s reliance on oil and gas revenues, I am not
confident this package is fiscally responsible.

That being said, I am not vetoing the portions of HB 547 that give New Mexicans one-time tax
rebates, increase the child income tax credit, increase the benefits of the film tax credit, and expand
the health practitioners gross receipts tax deduction. These measures align with my commitment
to support working families, the healthcare system, and our economy. I believe that these portions
of the bill are necessary and beneficial, and I am pleased to support them.

I appreciate the Legislature’s willingness to consider such sweeping tax reform. But as Governor,
it is my duty to prioritize the needs of all New Mexicans, and I believe that we must take a more
thoughtful and deliberate approach to tax reform. I urge the Legislature to work with my
Administration to develop a comprehensive tax plan that is sustainable and in the best interests of
New Mexicans.
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Accordingly, I this day SIGN and RETURN:

HOUSE TAXATION AND REVENUE COMMITTEE SUBSTITUTE FOR HOUSE BILL 547,
as amended, with certificate of correction, enacted during the Fifty-Sixth Legislature, First
Session, 2023, except the following item or items, part or parts, which I hereby veto pursuant to
the authority granted me in Article IV, Section 22 of the New Mexico Constitution:

On page 1, I have vetoed lines 3 through 9, the words “PRACTITIONER TAX CREDIT” and the
semi-colon on line 10, all of line 12, the language following the word “REBATES” on line 13, and
lines 14 through 25. T have also vetoed page 2, lines 1 through 22 and the language and semi-colon
preceding the word “INCREASING” on line 23. Additionally, on page 3, I have vetoed the semi-
colon and language following the word “DEDUCTIBLES” on line 5, as well as lines 6 through
12, with the exception of the period on line 12. This is necessary for the title of HB 547 to reflect
the changes being made by my line-item veto.

I have vetoed page 3, line 15, through page 27, line 11; page 30, line 10, through page 31, line 11;
page 32, line 11, through page 81, line 3; and page 109, line 21, through page 118, line 13. This
eliminates the items and parts of HB 547 of which I am not fully convinced are fiscally responsible
tax measures at this time.

On page 118, line 15, I have vetoed the “s” at the end of “Sections”, the numbers and words “5, 7
through”, and the comma and number “12” after the number “9”. I have also vetoed the words and
numbers “through 14, 23 through 27, 29 and 30” on page 118, line 16. Additionally, I have vetoed
page 118, lines 22 through 24. This is necessary for HB 547’s applicability section to reflect the
changes being made by my line-item veto.

On page 119, line 4, I have vetoed the “s” at the end of “Sections”, the numbers and words “1
through 4, 16 through 19, 28 and”, and the word and number “through 41”. Additionally, on page
119, T'have vetoed lines 6 through 8. This is necessary for HB 547’s eftective date section to reflect
the changes being made by my line-item veto.

Respectfully yours,

Michelle Lujan Grisham
Governor
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RECEIVED FROM THE OFFICE OF THE GOVERNOR

Time: am. p.m.
Date: 2023 By
Secretary of State
Time: am. p.m.
Date: 2023 By
Chief Clerk of the House
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ATTACHMENT E

March 16, 2011 Advisory Letter - Partial Veto of Senate Bill 10

Raul E. Burciaga, Director
Legislative Council Service
490 Old Santa Fe Trail, #411
Santa Fe, NM 87501-2780

Re: Opinion Request — Partial Veto of Senate Bill 10
Dear Mr. Burciaga:

Last year, while she was still a member of the legislature, Representative Janice E.
Arnold-Jones requested our advice regarding the proper exercise of the governor’'s
constitutional veto authority. In particular, she questioned whether Governor Richardson
violated Article IV, Section 22 of the New Mexico Constitution by vetoing certain
provisions of Senate Bill 10 (“SB 10”), which was enacted during the special legislative
session in 2010. See S.B. 10, 49th Leg., 2d Spec. Sess. (N.M. 2010).[1] As discussed
in detail below, we conclude that SB 10 was a “bill appropriating money” under Article
IV, Section 22 and was properly subject to the governor’s line item veto authority.

During the special session, the legislature introduced and passed SB 10, which was the
Senate Finance Committee’s substitute for Senate Bills 10, 12 and 13. SB 10 contained
a number of provisions relating to taxation. The most important provisions for purposes
of this letter were those repealing the deduction from taxable gross receipts for receipts
from the sale of food, making corresponding changes in the distributions of gross
receipts tax revenues to municipalities and counties and increasing the low-income
comprehensive tax rebate (“LICTR”).[2] Other provisions in the bill increased the gross
receipts and compensating tax rates, clarified the applicability of the compensating tax
in certain situations and included state and local taxes in taxable income for state
income tax purposes.

After it passed both houses of the legislature, SB 10 was sent to the Governor
Richardson for approval as required by the state constitution. See N.M. Const. art. IV, §
22. The Governor signed SB 10, with the exception of certain provisions that he vetoed.
The Governor’s veto message described SB 10 as “a bill appropriating money” and
stated that the partial veto was made “pursuant to the authority granted me in Article IV,
Section 22 of the Constitution of New Mexico.” Senate Executive Message No. 4 (Mar.
24, 2010). The Governor’s veto was intended to eliminate SB 10’s provisions that
imposed the food tax and increased the LICTR. According to the Governor’s veto
message, “[v]etoing the food tax eliminates the rationale behind the LICTR increase,”
which was to “offset the cost to low income families of the food tax.” Id. at 3.

Under the state constitution, every bill passed by the legislature must be presented to
the governor for approval or veto before it becomes law. See N.M. Const. art. IV, § 22,
Although Article IV, Section 22 generally limits the governor to approving or vetoing a
bill in its entirety, the governor may
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approve or disapprove any part or parts, item or items, of any bill appropriating
money, and such parts or items approved shall become a law, and such as are
disapproved shall be void unless passed over his veto....

As discussed above, Governor Richardson characterized SB 10 as “a bill appropriating
money,” which signaled his intent to invoke his line-item veto authority under Article 1V,
Section 22. If the Governor’s characterization of SB 10 was incorrect, then his authority
to line item veto the bill would be questionable.

The New Mexico Supreme Court has long held that the governor’s line item veto power
is not limited to general appropriations bills. See Dickson v. Saiz, 62 N.M. 227, 308 P.2d
205 (1957). According to the Court, that power includes “bills of general legislation
which contain[] incidental items of appropriation.” Id. at 235, 308 P.2d at 210. Accord
State ex rel. Sego v. Kirkpatrick, 86 N.M. 359, 365, 524 P.2d 975, 981 (1974)
(governor’s partial veto authority covers “bills of general legislation, which contain
incidental items of appropriation, as well as general appropriation bills...”).[3]

The New Mexico Constitution permits expenditures from the state treasury only “upon
appropriations made by the legislature.” N.M. Const. art. IV, § 30. To pass constitutional
muster, a law making an appropriation “shall distinctly specify the sum appropriated and
the object to which it is to be applied.” Id. This does not mean that a law making an
appropriation necessarily must specify the amount appropriated in dollars and cents.
See Gamble v. Velarde, 36 N.M. 262, 267, 13 P.2d 559, 562 (1932). As interpreted by
the New Mexico Supreme Court, an appropriation comports with Article IV, Section 30 if
its object is clearly defined and the maximum amount to be spent is fixed. 1d. Applying
this standard, the Court held that a law providing for a refund of gasoline taxes under
specified conditions and creating a special suspense fund in the state treasury for
payment of the refunds was a valid appropriation. 1d. at 269, 13 P.2d at 563.[4]

Neither SB 10’s title nor its substantive provisions contain any express language making
an appropriation. The bill primarily addresses gross receipts and compensating tax
revenues and the distribution of those revenues to the state general fund, counties and
municipalities. However, the bill passed by the legislature also amended the Income
Tax Act’s provision governing the LICTR. See SB 10, § 8 (amending NMSA 1978, § 7-
2-14 (1998)). Subsection F of that provision states:

The tax rebates provided for in this section may be deducted from the taxpayer’'s
New Mexico income tax liability for the taxable year. If the tax rebates exceed the
taxpayer’s income tax liability, the excess shall be refunded to the taxpaver.

(Emphasis added.) The underlined language expressly allows refund payments from the
state treasury[5] if a qualifying taxpayer’s rebate exceeds his or her income tax liability.
Under Gamble v. Velarde, the refund provision constitutes an appropriation for
purposes of Article IV, Section 30.
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As discussed above, a “bill appropriating money” that is subject to the gubernatorial
partial veto authority under Article IV, Section 22 includes general legislation containing
incidental items of appropriation. The provision authorizing refunds of the LICTR was an
incidental item of appropriation contained in SB 10. Although it was not the focus of the
bill or directly affected by the amendments made by the bill, the refund provision was
sufficient to justify Governor Richardson’s exercise of his line item veto authority.

If we may be of further assistance, please let us know. The request to us was for a
formal Attorney General's Opinion on the matters discussed above. Such an opinion
would be a public document available to the general public. Although we are providing
our legal advice in the form of a letter instead of an Attorney General's Opinion, we
believe this letter is also a public document, not subject to the attorney-client privilege.
Therefore, we may provide copies of this letter to the public.

Sincerely,

Elizabeth A. Glenn
Deputy Attorney General

[1] Although Representative Arnold-Jones no longer holds her legislative office, we are
issuing this advisory letter because Attorney General Gary King believes that it will
provide useful guidance on the constitutional issues raised in the request.

[2] The LICTR is a rebate of income taxes for certain individuals with low incomes. See
NMSA 1978, § 7-2-14 (1998).

[3] Of course, the governor’s line item veto of bills appropriating money is not without
limitation. As the New Mexico Supreme Court explained in Sego:

The power of partial veto is the power to disapprove. This is a negative power, or
a power to delete or destroy a part or item, and is not a positive power, or a
power to alter, enlarge or increase the effect of the remaining parts or items.

86 N.M. at 365, 524 P.2d at 981.

[4] In contrast, an earlier Supreme Court decision held that a law allowing repayment
from the state treasury “[a]lny money erroneously paid on account of any lease or sale of
State lands” was an invalid appropriation because the determination of whether money
had been erroneously paid was left entirely to the discretion of the state land
commissioner and there was no limit on the amount to be used for the repayments. See
McAdoo Petroleum Corp. v. Pankey, 35 N.M. 246, 294 P. 322 (1930).

[5] As in Gamble v. Velarde, the refunds authorized by Section 7-2-14(F) are paid from
a special dedicated suspense fund. See NMSA 1978, § 7-1-6(C), (D) (2009).
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