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What is it?
“Neither the state nor any county, school district or municipality,
except as otherwise provided in this constitution, shall directly or
indirectly lend or pledge its credit or make any donation to or in aid
of any person, association or public or private corporation or in aid
of any private enterprise for the construction of any railroad except
as provided in Subsections A through H of this section.”

N.M. Const., art. IX, § 14. 
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What does it do?
The Anti-Donation Clause is really two constraints on the use of future and current funds:

Credit Clause.  Prohibits the State and local governments from pledging their credit in
favor of a private enterprise by, e.g., (i) guaranteeing the repayment of a private
company’s loans or (ii) issuing bonds to raise funds for a private company

Gift Clause.  Prohibits the State and local governments from giving subsidies to private
companies, nonprofit corporations, and individuals by, e.g., (i) paying for a capital
expenditure (building or equipment), (ii) assuming or discharging a company’s debt or
liability or (iii) directly transferring money or assets without consideration
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Credit Clauses
44/50

Gift Clauses
29/50

None Either state or local level Both state and local level

The Current State of Anti-Aid Provisions

Anti-aid provisions (including credit clauses and gift
clauses) are common, present in 45 state constitutions[1]
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What does it not do - judicially recognized
exceptions 

Contracts.  Does not prevent the government from entering contracts with companies
or nonprofit organizations that provide goods or services in exchange for public funds. 

Revenue bond financing.  Does not prevent the government from entering into a
revenue bond financing arrangement, whereby the government issues revenue bonds,
constructs a building using the bond proceeds, leases the building to a private
company, and uses the company’s lease payments to pay the bond obligations. 

Government is donee.  Does not prevent one government agency from giving value to
another government agency.

Compensation.  Does not prevent the government from paying compensation for some
injury that the government caused. [5]

[2]

[3]

[4]
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What does it not do - textual exceptions 
Sick or indigent.  Does not prevent the government from making provision for the aid of
sick or indigent persons.  N.M. Const. art. IX, § 14(A).  

LEDA.  Does not prevent the government from aiding businesses through the Local
Economic Development Act.  N.M. Const. art. IX, § 14(D). 

Affordable housing.  Does not prevent the government from providing for affordable
housing under enabling legislation.   N.M. Const. art. IX, § 14(E)-(F).

Certain scholarships.  Does not prevent the government from providing scholarships for
veterans or for medical or nursing students.  N.M. Const. art. IX, § 14(B)-(C), (G).

Infrastructure.  Does not prevent the government from providing infrastructure for
residential purposes, including internet, energy, and water, under enabling legislation.
N.M. Const. art. IX, § 14(H). 
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Why do we have it? 
State constitutional history.  The Anti-Donation Clause was part of the original 1912
Constitution, and a version of it was present in every draft constitution that was
presented to the voters including the 1889 constitution, the 1872 constitution, and the
1850 constitution, reflecting constitutional responses to the financial crises of the early
19th century. 

Distrust theory.  Constitutions protect those interests that the public does not trust the
operation of ordinary democratic politics to guarantee -- for example, the guarantees of
speech, arms, and equal protection.  Anti-subsidy provisions are another example of
distrust theory.  So, for example, the state constitution reflects a distrust that municipal
councilors should be able to issue municipal bonds and use the bond proceeds to
subsidize a business venture.

General domain.  Anti-subsidy provisions -- both gift clauses and credit clauses -- are not
just about railroads.  

[6, 7] 
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What are the risks of repealing it? 
Government picking “winners.”  Absent the Anti-Donation Clause, state and local
governments might provide an array of subsidies -- e.g., bond proceeds, appropriated
funds, refundable tax credits -- to business ventures that do not provide a commensurate
public benefit.

Pressure on ethics and disclosure laws.  The competition for unconstrained subsidies will
pressure state laws limiting gifts, quid pro quo offers, conflicts of interest, and requiring
financial disclosures.  Note that many of these laws do not exist at the local level, and
many elected state and local officials have business and nonprofit affiliations.   

Risks of governments subsidizing nonprofits at scale.  Unfettered subsidies to nonprofits
(for land, capital expenses, operating expenses) would allow appropriating government
bodies to sidestep/replace government agencies with nonprofits, which are not
accountable to the democratic public and are not subject to the state laws regarding
disclosure, procurement, and conflicts of interest.  The opportunity costs are investments
in government capacity. State Ethics
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Closing thoughts about amendments
Remember the Anti-Donation Clause is both a gift clause and a credit clause.  A repeal of
the credit clause is not necessary to provide nongovernmental entities (whether for profit
or nonprofit) with direct subsidies for operations or capital from current (and not future)
revenue.

Repealing Anti-Donation Clause would not allow direct appropriations to nonprofits (or
other private entities).  Repealing the Anti-Donation Clause would not allow the
Legislature to make capital or junior appropriations directly to nonprofits.  It is not the
Anti-Donation Clause but Article IV, Section 31 that requires the Legislature to appropriate
to entities “under the absolute control of the state.”

Transactions with nonprofits (or other private entities).  Even with the Anti-Donation
Clause, government agencies may still (i) expend appropriated funds on services contracts
with nonprofits; and (ii) expend capital outlay appropriation for government buildings and
lease those structures to nonprofits on favorable terms (so long as the contract is not a
sham or disguised gift). 
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T H E  A N T I - D O N A T I O N  C L A U S E

Thank you!
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