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Vocabulary and Context

English Rule

Fee structure in which the party who 
loses the lawsuit pays for the opposing 
parties’ attorneys fees and other 
litigation expenses.

American Rule Fee structure in which each party pays 
for the cost of their own litigation.

Term(s):

● Fe e  sh ift in g  st a tu t e : a  t yp e  o f st a tu t e  w h ich  sh ift s  le g a l fe e s from  on e  lit ig a n t  t o  
a n o th e r w ith in  a t  le a st  on e  a re a  o f lit ig a t ion .

● Discre t ion : t h e  p ow e r o f a  ju d g e  to  u se  t h e ir ow n  re a son  a n d  ju d g e m e n t  t o  m a ke  
o ffic ia l d e c ision s w ith in  ru le s a n d  p rin c ip le s o f la w .



History of the Rules
● The Supreme Court of the United States first acknowledged the American 

rule in the 1796 case, Arcambel v. Wiseman : 
“Th e  g e n e ra l p ra c t ice  o f t h e  Un it e d  St a t e s is  in  op p osit ion  to  [sh ift in g  
a t t o rn e ys fe e s t o  lo sin g  p a rty]; a n d  e ve n  if t h a t  p ra c t ice  w e re  n o t  st ric t ly 
co rre c t  in  p rin c ip le , it  is  e n t it le d  t o  t h e  re sp e ct  o f t h e  cou rt , t ill it  is  
ch a n g e d , o r m od ifie d , b y st a tu t e .”
○ Th e  “g e n e ra l p ra c t ice ” m e n t ion e d  is  roo t e d  in  t h e  t h e n  n e w  cou n t ry’’s 

d e sire  fo r fre e d om  from  op p re ssion , w h ich  d e p e n d e d  on  e q u a l a cce ss 
t o  t h e  cou rt s.

● Th e  Cou rt  la t e r st a t e d  t h a t  “on e  sh ou ld  n o t  b e  p e n a lize d  fo r m e re ly 
d e fe n d in g  o r p ro se cu t in g  a  la w su it  [...] o r t h e  p oo r m ig h t  b e  u n ju st ly 
d iscou ra g e d  from  in st it u t in g  a c t ion s t o  vin d ica t e  t h e ir rig h t s if t h e  p e n a lty 
fo r lo sin g  in c lu d e d  th e  fe e s o f t h e ir op p on e n t s’ cou n se l.”

W e st , Te re se , A., “Eve ryb od y P a ys: At to rn e ys Fe e s a n d  th e  Am e rica n  Ru le ,” Moss & Barnett Winter 2013 Firm Newsletter (Fe b  20 13)



Benefits of the Rules

● Encourages litigation. 
● Reduces plaintiffs’ financial risk 

when seeking “their day in 
court.”
○ A losing plaintiff does not 

pay the defendant’s legal 
fees.

● More court cases result in legal 
reform.

American Rule English Rule
● P re ve n t s e xp e n sive /frivo lou s 

lit ig a t ion .
● Com p e n sa t e s w in n in g  p la in t iffs 

in  fu ll b y cove rin g  t h e ir fe e s.
● Re d u ce s t h e  ca se loa d  o f cou rt s.



Downsides of the Rules

● Requires defendants to pay 
legal fees for litigation.

● More litigation can overburden 
courts.

American Rule English Rule
● Discou ra g e s lit ig a t ion .
● P la in t iffs in cu r fin a n c ia l risk.
● Fe w e r ca se s re su lt  in  le ss le g a l 

a ccou n ta b ilit y. 



The United States 
follows the American 
rule… mostly. 

Although the American Rule is the 
general rule governing, there are several 
exceptions where fee shifting occurs:

● Con t ra ctu a l Ag re e m e n t s
● Sta tu to ry Exce p t ion s
● Cou rt -Cre a t e d  Exce p t ion s



The Exceptions
Contract

● Parties are allowed to agree to 
contractual terms which require  fees 
to be shifted if litigation arises from 
the contract.

● Malicious Prosecution: Fee shifting is 
acceptable when a plaintiff brings a 
groundless suit against a defendant.

● In Alyeska Pipeline Service v. 
Wilderness Society (1975) , Th e  
Su p re m e  Cou rt  d id  n o t  c re a t e  a  
g e n e ra lize d  ru le  a b ou t  sh ift in g  fe e s in  
p u b lic  in t e re st  ca se s, b u t  h e ld  
Con g re ss m a y d o  so .

● Sta t e s  o r t h e  fe d e ra l g ove rn m e n t  m a y 
c re a t e  st a tu to ry e xce p t ion s w h e re  t h e  
lo sin g  lit ig a n t  m u st  p a y op p osin g  
cou n se l’s fe e s.

Common Law

Statute



The American Rule and English Rule 
Around the World

● Judicial systems around the 
world have different 
standards in which judges 
have more discretion about 
fee -shifting.

● Alaska is a notable exception 
to the American Rule within 
the United States.
○ Alaska Rule of Civil 

Procedure 82 provides 
that if you are held 
liable, some or all of the 
attorney fees of the 
person making a claim 
against you must be 
paid by you.

○ The amount is 
determined by statute 
and/or court discretion.

https://courts.alaska.gov/rules/docs/civ.pdf
https://courts.alaska.gov/rules/docs/civ.pdf


Fee Shifting Statutes in New Mexico

● The court may exercise its discretion and award 
a prevailing plaintiff(s) reasonable attorney fees 
and costs to be paid by the defendant(s). 
○ Similar to other civil rights statutes, such as the New Mexico 

Human Rights Act.
○ Provision incentivizes individuals to pursue claims for 

violations of their state constitutional rights without the 
financial burden of legal fees, provide they succeed in their 
claims.

New Mexico Civil Rights Act NMSA 1978, § 41-4A-5

Other Statutes:
● The Whistleblower Protection Act NMSA 1978, § 10-16C-1 through 10 -

16C-6
● The Unfair Practices Act NMSA 1978, § 57-12-1 through 57 -12-26
● The Inspection of Public Records Act NMSA 1978, § 14-2-5



Other Fee Shifting Provisions in NM:
New Mexico courts may also award attorney fees under certain circumstances outside of 
statutory provisions. 

Ex: State ex rel. New Mexico State Highway and Transp. Dept. v. Baca , 1995-NMSC-0 33, 
120  N.M. 1.
● Th e  NM Su p re m e  Cou rt  a ffirm e d  th e  m a lic iou s p rose cu t ion  e xce p t ion  to  th e  

Am e rica n  Ru le . 
○ Ra t ion a le : p rom ote  ju d ic ia l e ffic ie n cy, re g u la t e  b a cklog s, a n d  d e te r frivo lou s 

filin g s
● Th e  NM Su p re m e  Cou rt  h e ld  th a t  a  cou rt ’s  in h e re n t  p ow e r e xte n d s on ly to  con d u ct  

occu rrin g  b e fo re  th e  cou rt  o r in  d ire c t  d e fia n ce  o f t h e  cou rt ’s  a u th o rity.  

Ta ke a w a ys: 
1. Judicial restraint: Cou rt s ca n  on ly a c t  w ith in  n a rrow  com m on -la w  e xce p t ion s to  fill 

g a p s.
2. Legislative primacy: Th e  Le g isla tu re  con t ro ls t h e  b roa d e r p o licy d e c ision s a b ou t  

w h e n  a t to rn e y fe e s sh ou ld  o r sh ou ld  n o t  b e  re cove ra b le .

Le g isla t ive  a c t ion  ca n  re d u ce  u n ce rt a in ty, p re ve n t  in con sist e n t  a p p lica t ion , a n d  p rom ote  
e ffic ie n cy. 



NM: American 
or English?

The American rule generally applies in New 
Mexico, under which each party bears its 
own attorney fees unless a statute, court 
rule, or contractual agreement provides 

otherwise. 
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