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Rule Summary

The October 17, 2017 issue of the New Mexico Register contains the proposed repeal of
Part 6 of 6.19 NMAGC, “Title I Supplemental Educational Services” (see Attachment,
Proposed Repeal 6.19.6, Supplemental Educational Services).

Analysis

Supplemental educational services were included in both the federal No Child Left
Behind (NCLB) and its successor, the Elementary and Secondary Education Act
(ESEA). Requirements for Title I supplemental educational services are not included
in the federal Every Student Succeeds Act (ESSA). Moreover, the statute that
required supplemental educational services in New Mexico, Section 22-2C-7 NMSA
1978, was repealed in Laws 2015, Chapter 58, Section 15, which was LESC-sponsored
legislation. Considering the absence of requirements in ESSA, as well as the repeal of
pertinent state law, PED found the rule unnecessary, and proposed this repeal.

Background

The federal NCLB required Title I schools that failed to make adequate yearly
progress (AYP) for three consecutive years to use a portion of its Title I funds to
provide supplemental educational services to students from low-income families
attending the school. These services were academic instruction provided in addition
to instruction during the school day, such as tutoring, remediation, and other
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academic enrichment services that were consistent with the content and instruction
used by the local educational agency (LEA) and were aligned with the state’s
academic content and achievement standards. They were required to be high
quality, research-based, and designed to increase student achievement. They were
to be offered through public- or private-sector providers and selected by parents.

In 2011, the supplemental educational services landscape began to change as the
reauthorization of NCLB became uncertain. The US Department of Education
(USDE) offered states the opportunity for flexibility from certain provisions of ESEA
in exchange for rigorous, state-developed plans to improve educational outcomes
for all students, close achievement gaps, increase equity, and improve quality of
instruction. New Mexico’s ESEA flexibility request was approved by USDE in
February 2012. Under that program, New Mexico received a waiver from the
requirement to identify schools in need of improvement, corrective action, or
restructuring. In turn, this flexibility also relieved school districts and schools that
may have been identified for improvement from a number of requirements,
including the provision of supplemental educational services.

New Mexico’s Assessment and Accountability Act still included provisions for AYP
and other issues of federal law under NCLB that were waived under ESEA flexibility.
The state’s ESEA flexibility plan put schools in the state under two separate
accountability systems: the determination of AYP and schools in need of
improvement, which included provision for supplemental educational services, and
the state flexibility program that required the identification of “priority” and “focus
schools” under the accountability systems established for the flexibility program.

Laws 2015, Chapter 58 (House Bill 165), endorsed by the LESC, was proposed during
the 2015 regular legislative session to repeal certain provisions of the Assessment
and Accountability Act related to the then defunct AYP requirements, including the
requirement for the promulgation of rules administering supplemental educational
services. The bill passed the Legislature and was signed by the governor, effectively
ending the supplemental educational services requirements at the state level. When
NCLB was finally reauthorized as ESSA in 2015, provision of supplemental
educational services was no longer required, although states were required to
withhold 7 percent of their Title I funds for school improvement grants that may
include the sorts of services previously required for supplemental educational
services. Additionally, states may withhold an additional 3 percent of Title I funds
for “direct student services,” including extended learning times.

As supplemental educational services is no longer required under ESSA, and the

state requirement to promulgate rules for the program’s administration is no longer
required at state law, PED is proposing to repeal the rule.
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