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Since 2001, the Council On State Taxation (COST) has issued scorecards reviewing the states’ overall tax administration. More recently, first in
2007 with its issuance of an unclaimed property laws scorecard and in 2009 with its issuance of a property tax administrative scorecard, COST
has conducted a more detailed review of administrative practices on select areas of state law. COST Studies (and those of our research arm, the

State Tax Research Institute (“STRI”)) are available at: http://cost.org/state-tax-resources/cost-studies-articles-and-reports/.

3 As used in this Scorecard, unless clearly meant to be used in a different context, the term “sales tax” includes the states’ compensatory “use taxes”
and also includes taxes in states that use nomenclature such as gross receipts, excise or privilege taxes that are the functional equivalent of a sales
tax (e.g., tax has a sale for resale provision).Alaska, Delaware, New Hampshire, Montana, and Oregon are the five states without state sales taxes. Note,
however, that over 100 local governments in Alaska impose a sales tax and most of these states have state and local excise taxes on lodging, etc.

1 See EY/STRI/COST “Total State and Local Business Taxes” study issued August 2017, available at: http://cost.org/globalassets/cost/state-tax-resourc-
es-pdf-pages/cost-studies-articles-reports/fy16-state-and-local-business-tax-burden-study. pdf.




Scorecard, while important to fair sales tax adminis-
tration, are not included in this Scorecard to avoid
duplicative scoring of state administrative practices.’
This Scorecard evaluates state sales taxes on their
effectiveness in taxing personal consumption (and
not business inputs), and on implementing uniform,
fair, and centralized administration of their sales tax-
es.® To accomplish these purposes, the Scorecard is
divided into the following categories:

» Extent of taxation of business inputs or pyramid-
ing of sales taxes;

* Fair sales tax administrative practices;

* Uniformity of state and local sales tax bases and
centralized administration;

 Simplification and transparency of the sales tax;

* Reasonable tax payment and credits administra-
tion; and

* Fair audit and refund procedures.

Similar to other COST scorecards, we also include an
“Other Issues” category to capture adverse sales tax
administrative practices not directly or sufficiently
covered in the above listed six categories.

States’ Overall Scorecard Grades

va SN

Top-Ranked Sales Bottom-Ranked Sales
Tax Administration Tax Administration
States: States

 Indiana e Colorado

* Michigan e Louisiana

e Ohio e New Mexico

e Wisconsin

> COST’s most recent version of its “Best and Worst of State Tax
Administration Scorecard” is available at: http://cost.org/globalas-
sets/cost/state-tax-resources-pdf-pages/cost-studies-articles-reports/
final-scorecard-in-templateupdatedbookmarked.pdf.

In general, the review is based on 2017 laws and regulations, with

some 2018 legislative changes taken into account.

Separating the Top from the
Bottom States

The four top states (Indiana, Michigan, Ohio and Wis-
consin) share key elements of sales tax administra-
tion that separate them from other states.All are full
members of the Streamlined Sales and Use Tax Agree-
ment (SSUTA) and score high on parts of the score-
card relating to adoption of that agreement (e.g.,
simplification; exemption certificate administration;
current database of rates and boundaries; and cen-
tral administration). Three of these states (Indiana,
Michigan and Ohio) earn better than average scores
on the exemption of business inputs. Finally, all four
states score high on fair audit and refund proce-
dures. Conversely, the bottom three states (Colorado,
Louisiana, and New Mexico) perform poorly across
virtually all Scorecard categories. None of the three
states are members of SSUTA. All three of these
low-performing states receive worse than average
scores on the exemption of business inputs. Final-
ly, two of the three states (Colorado and Louisiana)
earn poor grades on central sales tax administration.

INTRODUCTION TO COST

This Scorecard is COST’s first scorecard to objective-
ly analyze the states’ state and local administration of
their sales taxes. COST’s membership is composed
of approximately 550 companies engaged in inter-
state and international business that conduct busi-
ness in every state. Virtually all COST members are
either sellers collecting sales tax on behalf of the
states, and/or are purchasers accruing sales tax due.
COST members file sales tax returns in every state
and the District of Columbia. COST has long sup-
ported the states’ efforts via the Streamlined Sales
and Use Tax Agreement (SSUTA)’ and federal legis-
lative initiatives to improve the states’ administra-
tion of their sales taxes.® While the administrative

More information on the SSUTA is available at: http://www.stream-
linedsalestax.org/. Importantly, the information the SSUTA states
provide in their disclosed practices on their SSUTA taxability matrix
was very helpful to evaluate those states administrative practices.

The COST Board has adopted a policy statement on how Congress
should provide certain states with remote seller collection authority,
“Simplification of the Sales, Use, or Similar Transactional Tax System,”
is available at: http://cost.org/globalassets/cost/state-tax-resources-
pdf-pages/cost-policy-positions/simplification-of-the-sales-and-use-

and-similar-transaction-tax-system-2-26-13-adopted-2.pdf.



rules which the SSUTA requires its member states
to follow have helped simplify and make the sales
tax laws more uniform among its members and are
included as part of this evaluation, in total, the SSUTA
items only cover about one-quarter of the categories
in the Scorecard.’

The issuance of scorecards is only one of the meth-
ods COST uses to improve overall state and local
tax administration. COST also actively provides ed-
ucation via schools, regional meetings, workshops,
and national conferences, provides comments and
testimony on state and local tax legislation, and files
amicus curiae briefs addressing important state and
local tax litigation pending before the courts.

GRADING THE SALES TAX STATES

This Scorecard evaluates multiple criteria in six
primary subject areas: 1) exemptions for business
inputs; 2) fair sales tax administrative practices;
3) centralized administration of state and local sales
taxes; 4) sales tax simplification and transparency;
5) fair tax payment and credits administration; and
6) reasonable audit and refund procedures.As indicat-
ed above, we also include an “Other Issues” category
to address additional sales tax administration issues.
Each of these six categories contain several subcate-
gories. A more detailed explanation of each category
and subcategory follows the Summary Grading Chart.

Objectivity of the Scorecard

The primary goal of the Scorecard is to provide a
nationwide perspective for state tax policymakers
(legislators and executive branch officials) on the
best state sales tax administrative practices, and to
provide a comparative measure of the fairness and
efficiency of their current administrative practices
to that of other sales tax states. It is our hope that
this Scorecard will drive changes to ensure that sales
taxes are administered more effectively, fairly, and
without undue administrative burdens. For virtually
all of the items evaluated in the Scorecard, there are
some (or many) states that have adopted the identi-
fied “best practice.” While most of the Scorecard is

°  Additionally, for the SSUTA states, select information provided in the
disclosed practices on their taxability matrices was used to evaluate
those states’ administrative practices.Available at: http://www.

streamlinedsalestax.org/otm/.

based on a state’s sales tax laws, some subcategories,
such as a revenue agency’s effort to impose a tax
on digital goods or access to prewritten software,
address issues a state revenue agency creates when
it attempts to impose a tax on products or services
without clear legislative support. Thus, certain is-
sues covered by this Scorecard can be addressed
through legislative action, while other issues can be
addressed through administrative action of a state’s
revenue agency.

1t is our bope that this Scorecard

will drive changes to ensure that

sales taxes are administered more
effectively, fairly, and without
undue administrative burdens.

Scoring System

This Scorecard grades each state based on an ac-
cumulated point total which is then converted for
each category into a letter grade. For each category,
we award only a whole letter grade, while the final
grade for a state can have a + or - added on. Points for
each subcategory are based on COST’s determination
of the relative importance of each issue to a fair and
efficient sales tax system.

Below is a brief explanation of categories and sub-
categories reviewed by COST, along with the points
structure for each category and the resulting grade
for each category.As a general matter across all cat-
egories, a greater accumulated point total corre-
sponds to a lower letter grade.

Exemption for Business Inputs (total of 8 points)

Excessive taxation of business inputs violates the
principle that consumption taxes should be im-
posed only on end user consumption, and not on
intermediate business inputs. The following subcat-
egories were used to evaluate a state’s taxation of
business inputs:

Percentage of Tax Derived from Business-
to-Business Transactions (“B2B”): (two points)
A state with a business share of total sales tax of
more than 35 percent is assessed one point. A state




with a business share of total sales tax of more than
45 percent is assessed two points.*°

Excessive taxation of business inputs
violates the principle that consumption
taxes should be imposed only on
end user consumption, and not on
intermediate business inputs.

Manufacturing Equipment Exemption: (two
points) A state with a true integrated plant ex-
emption is not assessed any points. A state with an
exemption for equipment primarily or directly
used in manufacturing is assessed one point. A state
with a partial tax exemption, limited exemption
(e.g., only new equipment), or no exemption is as-
sessed two points.

Manufacturing Inputs/Materials Exemption:
(one point) A state that exempts almost all materi-
als and supplies used in the manufacturing process
is not assessed any points. A state with a limitation
on the inputs/material exemption (e.g., must be-
come part of the manufactured product) is assessed
one point.

Service Provider Taxation on Inputs & OQutputs:
(three points) A state that taxes both the equipment
used by wired and/or wireless service providers and
which subjects those services to tax is assessed one
point.A state that taxes both the equipment used by
cable companies and subjects the service to tax is
assessed one point. Lastly, a state that subjects the
equipment used by gas and/or electric service pro-
viders and also subjects those services to tax is as-
sessed one point.

Category Grading: 0-1 points A, 2 points B,
3-4 points C, 5-6 points D, and 7-8 points F

10" Percentages are based on revised 2016/2017 EY/STRI/COST Study
on the taxation of business inputs, more detailed report forthcom-
ing in 2018. See also “What’s Wrong with Taxing Business Services?”
issued April 2013, available at: http://cost.org/globalassets/cost/state-
tax-resources-pdf-pages/cost-studies-articles-reports/sales-taxation-of-

services-and-business-inputs-study.pdf.

Fair Sales Tax Administration (total of 5 points)

Sellers are agents that act on behalf of the states to
collect the tax from purchasers and should be com-
pensated for collecting the tax. Additionally, sellers
should not have excessive burdens imposed on
them when purchasers claim they are exempt from
the tax. Finally, businesses that purchase products
and do not know at the time of sale whether those
products will be used in a taxable or exempt manner
should be able to obtain direct pay permits from the
state to self-accrue the tax.The following subcatego-
ries are used to evaluate the fairness of a state’s sales
tax administration.

... sellers should not bhave
excessive burdens imposed on
them when purchasers claim they
are exempt from the tax.

Exemption/Resale Certificate: (two points) A
state that does not impose a good faith requirement
upon a seller when accepting a certificate (absent
fraud) up to 90 days from the date of sale, allows at
least 120 days on audit to perfect a certificate, allows
for the full use of the MTC or SSUTA certificate, and
does not require sellers to capture/verify exemption
account numbers is not assessed any points. Any state
that fails one of the above criteria is assessed one
point for each issue, with a maximum of two points.

Seller Compensation: (two points) A state with
no seller compensation or de minimis compensa-
tion (e.g.,less than $1,000 per month or $12,000 per
year) is assessed two points. A state with no local
taxes that provides at least 0.5% seller compensation,
or a state that has local tax jurisdictions with at least
0.75% seller compensation is assessed no points.
A state between those two thresholds is assessed
one point.

Broad Direct Pay Permit: (one point) A state that
does not have a broad direct pay permit issuance
(e.g., not limited to specific industries) and/or has a
high threshold (e.g.,over $1 million per year) for use
of such a permit is assessed one point.

Category Grading: 0-1 points A, 2 points B,
3 points C, 4 points D, and 5 points F



Centralized Sales Tax Administration
(total of 5 points)

Over two-thirds of the states allow local jurisdic-
tions to impose a sales tax. If such local taxes are
imposed, they should be reasonable and centrally
administered.

Excessive Local Jurisdictions: (one point) A state
with over 50 local tax jurisdictions that, based on
the 2010 U.S. Census numbers has an average popu-
lation-to-jurisdiction ratio of less than 20,000 people,
is assessed one point.'!

Central Administration: (three points) A state is
assessed one point if some or all local jurisdictions
administer their sales tax.A state is also assessed one
point if the local tax base differs from the state tax
base. Lastly, a state is assessed one point if local ju-
risdictions can exercise other autonomy in their ad-
ministration of the tax (e.g., separate appeals).

Current & Historical Rate/Jurisdiction Data-
base: (one point) A state with no local jurisdictions
and no tax rate changes in the past five years is as-
sessed no points. A state with tax rate changes in
the past five years and/or has local jurisdictions that
does not have a current and historical rate and juris-
dictional database is assessed one point; otherwise,
no points.

Category Grading: 0-1 poinits A, 2 points B,
3 points C, 4 points D, and 5 points F

Sales Tax Simplification and Transparency
(total of 5 points)

The complexity of sales and use tax administration
in the U.S. - with over 10,000 state and local tax-
ing jurisdictions and an expanding internet-based
economy - places a premium on efforts such as the
Streamlined Sales Tax Project (SSUTA) to make sales
tax administration simpler and more uniform while
still preserving autonomy to tax (or not tax) certain
defined products. It is certainly the prerogative of
states to tax the new digital economy, but if they
choose to do so it should be through clear legisla-
tive authority and not by administrative fiat. Finally,
sellers and purchasers should also be able to rely on

"' The number of local jurisdiction data was obtained from multiple
sales tax software providers.The totals were derived from the first
half of 2017.

written documentation provided by a state’s reve-
nue agency.

The complexity of sales and use tax
administration in the US. - with
over 10,000 state and local taxing
Jurisdictions and an expanding
internet-based economy - places
a premium on efforts such as the
Streamlined Sales Tax Project (SSUTA)
to make sales tax administration

simpler and more uniform ...

SSUTA State: (two points) A full member SSUTA
state in compliance with the SSUTA is assessed no
points. An SSUTA state not in full compliance is as-
sessed one point. All other states are assessed two
points. Note, a state in full compliance with the SSU-
TA also benefits in other areas of this Scorecard (e.g.,
exemption certificate administration, current data-
base, and aspects of central administration).

Digital Goods/Merely Accessing Software
Transparency: (two points) A state revenue agency
that is asserting digital goods/products are subject to
tax without clear legislative support is assessed one
point. Additionally, a state that is asserting that mere
electronic access to prewritten software is subject
to tax without clear legislative support is assessed
one point.

Liability Relief: (one point) A state that does not
provide broad liability relief for sellers and purchas-
ers relying on written authoritative guidance is as-
sessed one point.

Category Grading: 0-1 points A, 2 points B,
3 points C, 4 points D, and 5 points F

Reasonable Tax Payment and Tax Credit
Administration (total of 7 points)

The sales tax states should implement reasonable
payment procedures and provide full credit for taxes
first imposed and legally paid to another state.




Advance Payments: (two points) A state that re-
quires no advance payments before the sales tax
return due date is assessed no points. A state that
has only one advance payment before the sales tax
return date is assessed one point, including states
that only require the advance payment once a year.A
state that requires more than one advance payment
per month is assessed two points.

Credit for Sales Tax Paid to Other States: (two
points) A state that limits its credit paid to another
jurisdiction to tax imposed under its use tax (i.e.,no
credit if the state revenue agency asserts its sales tax
is being imposed) is assessed one point. In addition,
a state that limits how it applies the credit (e.g., cred-
it for state tax only or credit limited to state-to-state
and local-to-local taxes) is assessed one point.

Periodic Lease Treatment: (two points) A state
that accelerates certain types of periodic lease pay-
ments (e.g., motor vehicles) and/or continues to
tax certain types of periodic leases when the prod-
uct purchased for the entire lease payment is not
located in that state (e.g., continued use of origin-
based sourcing) is assessed one point. A state that
does not give full credit to states using such a period-
ic lease payment structure is also assessed one point.

Bad Debt Application to Private-Label Credit
Cards: (one point) A state with a bad debt provision
that does not also apply to private-label credit cards
is assessed one point.

Category Grading: 0-1 points A, 2 points B,
3-4 points C, 5 points D, and 6-7 points F

Fair Audit and Refund Procedures
(total of 4 points)

The state should have a written mechanism to pro-
vide purchasers the ability to claim a refund with-
out having to go through a seller. Additionally, the
state revenue agency, and not private and/or contin-
gent fee auditors/litigants, should be auditing and/
or asserting sellers have under or over collected tax.
These responsibilities should not be undermined by
allowing non-revenue agency actors to assert actions
through false claims act or class action lawsuits.

Written Process for Purchaser to Claim Refund
Directly from State: (one point) A state that does
not have a written process (policy and/or law) al-

lowing purchasers to claim a refund directly from
the state revenue agency is assessed one point.

No False Claims Act or Class Action Suits: (two
points) A state that allows false claims acts (e.g., qui
tam actions) to apply to state and local sales taxes
is assessed one point, as is a state that allows class
action suits to apply to such taxes.

No Private or Contingent Fee Auditing: (one
point) A state that currently uses private and/or con-
tingent fee auditors is assessed one point.

Category Grading: 0 points A, 1 point B,
2 points C, 3 points D, and 4 points F

... the state revenue agency,
and not private and/or contingent
Jfee auditors/litigants, should be
auditing and/or asserting sellers
bave under or over collected tax.

Total Points — Summary of Grading

The ultimate grade a state receives is based on the
total number of points awarded for all subcategory
items and “other issues.” It is not based on grades re-
ceived for each individual category.The following is
the grading by overall points:

A =0 to 5 points;

A- = 6 to 9 points;

B+ = 10 points;

B =11 to 12 points;

B- = 13 points;

C+ = 14 points;

C =15 to 16 points;

C- = 17 points;

D+ = 18 to 20 points;

D = 21 to 22 points; and

F = over 22 points.



Summary Grading Chart

Exempt Fair Central Simple Reasonable Fair Other Total
State B2B Admin Admin | & Trans. Payment Audits . Grade
8 pts 5 pts 5 pts 5 pts 7 pts 4 pts Issues Points
Alabama 5 5 4 4 3 1 0 22 D
Alaska n/a n/a n/a n/a n/a n/a n/a n/a n/a
Arizona 3 4 2 4 5 1 0 19 D+
Arkansas 6 1 2 0 4 0 0 13 B-
California 6 5 1 2 4 0 0 18 D+
Colorado 7 3 5 4 3 1 1 24 F
Connecticut 7 4 0 5 2 1 0 19 D+
Delaware n/a n/a n/a n/a n/a n/a n/a n/a n/a
D.C. 4 5 1 4 3 0 1 18 D+
Florida 7 4 1 3 1 2 0 18 D+
Georgia 3 4 1 1 3 1 1 14 C+
Hawaii 7 5 1 3 1 2 1 20 D+
Idaho 2 4 2 3 1 2 0 14 C+
Illinois 4 2 4 3 6 2 1 22 D
Indiana 2 1 0 0 3 0 1 7 A-
Towa 5 2 2 1 6 0 0 16 C
Kansas 4 3 3 0 3 0 0 13 B-
Kentucky 7 3 0 0 2 1 0 13 B-
Louisiana 6 4 5 4 2 2 1 24 F
Maine 3 5 0 3 3 1 0 15 C
Maryland 5 5 0 3 3 0 0 16 C
Massachusetts 5 4 0 3 3 0 1 16 C
Michigan 3 1 0 0 2 1 0 7 A-
Minnesota 3 3 1 1 4 1 0 13 B-
Mississippi 7 5 1 3 4 2 0 22 D
Missouri 2 2 2 3 4 1 0 14 C+
Montana n/a n/a n/a n/a n/a n/a n/a n/a n/a
Nebraska 6 2 2 1 2 0 0 13 B-
Nevada 5 2 1 0 3 2 0 13 B-
New Hampshire n/a n/a n/a n/a n/a n/a n/a n/a n/a
New Jersey 3 2 0 1 6 0 0 12 B
New Mexico 8 5 2 4 3 1 0 23 F
New York 3 4 2 4 5 2 0 20 D+
North Carolina 3 3 0 0 4 2 0 12 B
North Dakota 6 2 2 0 3 1 1 15 C
Ohio 3 0 0 0 4 0 1 8 A-
Oklahoma 3 2 2 0 4 1 0 12 B
Oregon n/a n/a n/a n/a n/a n/a n/a n/a n/a
Pennsylvania 5 4 1 3 3 0 1 17 C-
Rhode Island 5 3 0 0 3 0 0 11 B
South Carolina 4 4 3 5 2 0 0 18 D+
South Dakota 7 3 1 0 3 1 0 15 C
Tennessee 4 4 2 2 2 1 0 15 C
Texas 6 3 3 4 1 2 0 19 D+
Utah 6 1 1 0 2 1 0 11 B
Vermont 6 2 2 1 3 0 0 14 C+
Virginia 4 5 2 2 3 0 0 16 C
Washington 5 3 1 1 3 1 0 14 C+
West Virginia 2 3 1 0 3 1 0 10 B+
Wisconsin 5 1 1 0 1 0 0 8 A-
Wyoming 6 3 0 0 3 1 0 13 B-




DETAILS OF SALES TAX
ADMINISTRATION CATEGORIES

There are many metrics that can be used to evaluate
the states’ sales tax administration systems.In develop-
ing this initial scorecard, COST has focused on six cat-
egories that reflect a broad spectrum of fair, efficient
and uniform sales tax administration rules.While these
categories overlap in part with the rules adopted by
the member states of the Streamlined Sales and Use
Tax Agreement, they encompass a number of addition-
al criteria that define optimal sales tax administration.

Exemption for Business Inputs

Exemption for Business Inputs
- States’ Grades
n/a - [OIBEN

While economists generally agree that the ideal sales
tax system would tax final personal consumption and
not tax any business-to-business transactions, U.S. state
and local sales tax systems completely violate this prin-
ciple. States collect, on average, 42% of their total sales
tax revenue from business inputs.’? Not a single state
has a business share of sales tax lower than Indiana at
31.8%.New Mexico has the highest business input share
of sales taxes at 60.4%. The ramifications from taxing
business inputs are significant, including inefficient tax
“pyramiding,” a lack of transparency, higher consumer
prices, and/or reduced economic activity (which can
result in lower employment and/or wages).

States collect, on average,
42% of their total sales tax
revenue from business inputs.

12 See footnote 10. Of the $363 billion paid in sales taxes in FY 2016,

$153.9 billion was collected from business.

State and Local Sales Taxes
Imposed on Business Inputs
Business Inputs Share of Total Sales Tax Collected

[ s v o o

A, .
>,
" ...

One key item for manufacturers is how a state impos-
es its sales tax on manufacturing operations occurring
in a state. Manufactured products are ultimately resold,
so the equipment, supplies and materials consumed in
a manufacturing operation should all be exempt from a
state’s sales tax.'> Georgia does this well, as its exemp-
tion covers the entire facility under an “integrated plant”
theory. Conversely, states like New Mexico, which offers
no equipment exemption, and Kentucky, which limits
the inputs exemption to raw materials that become an
ingredient or component part of the manufactured prod-
uct, score poorly in this category. Utah recently passed
legislation (2018 UT S.233) which broadens its manufac-
turing exemption; however, it will not be effective until
the state collects more revenue from remote sellers.

Breadth of States’ Manufacturing
Equipment Exemptions
Q None or Restricted Exemption . Direct or Primary Use Exemption

O Integrated Plant Exemption O States With No Sales Tax

13 Most states require any manufactured products not sold and used by
the manufacturer in providing services to others to self-remit the tax on

those products (which should also be exempt if the service is taxable).



Additionally, the Scorecard looks at several service in-
dustries and evaluates whether a state is double tax-
ing both the production end of providing a service
(i.e., the equipment) and the consumption end (Z.e.
the sale to end-user consumers). Idaho scores well
in this category, as its service industries are taxed at
the production end, but services are not taxed to the
consumer. On the other hand, states like Texas and
Florida double tax their service industries and thus
score poorly. Manufacturing and the double taxation
of service providers is by no means an exhaustive
list of business-to-business transaction tax concerns.

Double Taxation of Select Service Providers:
Wired/Wireless, Cable, Electric + Gas
O 1 Service Industry Double Taxed OZ Service Industries Double Taxed

| .3 Service Industries Double Taxed O No Double Tax

O States With No Sales Tax

Inefficiencies created when a state taxes certain
products or services that are almost exclusively
business-to-business transactions (e.g., employment
services, data processing services, etc.) are not ad-
dressed in this initial Scorecard; however, they may
be addressed in future versions.

Fair Sales Tax Administration

Fair Tax Administration - States’ Grades

N/A - [OSEN [3pts [0 S
Z D F

Absent a seller committing fraud,
states affording exemptions to
purchasers should audit the
purchasers to determine whether
their purchases are exempt from a
state’s sales tax, and not impose a
“good faith” requirement on sellers.

With 45 individual states (and the District of Columbia)
imposing their own versions of a sales tax, both sellers
and purchasers can be burdened with numerous un-
fair administrative practices. One way to improve the
administration of a state’s sales tax is not to burden
sellers with the task of policing whether purchased
items are not subject to the state’s tax under a pur-
chaser exemption or exclusion. Absent a seller com-
mitting fraud, states affording exemptions to purchas-
ers should audit the purchasers to determine whether
their purchases are exempt from a state’s sales tax, and
not impose a “good faith” requirement on sellers.

Good Faith Requirement

O No Good Faith Requirement O States With No Sales Tax

O Good Faith Requirement Imposed

A seller should only be required to obtain and re-
tain completed exemption/resale certificates. States
should also allow sellers to use either the MTC uni-
form exemption certificate!* or the SSUTA exemp-
tion certificate.”” Lastly, when auditing a seller and

14 See http://www.mtc.gov/Resources/Uniform-Sales-Use-Tax-Exemp-
tion-Certificate.

5 See http://www.streamlinedsalestax.org/uploads/downloads/Forms/
F0003%20Fill%20in%20Exemption%20Certificate%20Form_9_18_09.pdf.




determining an exemption certificate is not com-
plete, a state should allow sellers at least 120 days to
capture and obtain information from its purchasers
to demonstrate the sales were exempt from tax. Ohio
does well in this category because it doesn’t require
a “good faith” standard when accepting exemption
certificates, allows sellers 120 days to obtain valid
certificates on audit, allows use of MTC and SSUTA
certification, and does not require sellers to verify
exemption account numbers. Maryland, on the other
hand, scores poorly because it requires good faith,
allows sellers only 60 days to obtain valid certificates
on audit, allows only a limited use of MTC and SSU-
TA certificates, and requires sellers to capture and
verify account numbers. Additionally, unfortunately,
D.C. has back-tracked and no longer allows sellers to
accept the MTC certificate from purchasers.

Exemption Certificates
Owre

O ssuta - @ mrcandssuta () Neither MTC Nor SSUTA

States should also provide compensation to ven-
dors for the collection and remittance of sales taxes.
For purposes of this Scorecard, COST uses a 0.5%
compensation threshold for single rate states and a
0.75% threshold for states with local jurisdictions.
These thresholds are primarily based on a former
Streamlined Sales and Use Tax Agreement provision
that generally calls for states to provide compensa-
tion at that level.'* This level of compensation is still
far below the level identified in a study compiled
by PricewaterhouseCoopers in 20006 for the Stream-
lined Sales Tax Governing Board that noted sellers
under $1 million had average compliance costs of
13.47%, sellers from $1 million to $10 million aver-
aged compliance costs of 5.2% and sellers over $10
million incurred compliance costs of 2.17%, with a

16 See former Section 608 of the Streamlined Sales and Use Tax Agreement.

As forced collection agents for the
state, it is inequitable for a state to
not reimburse sellers for more of
their costs to collect and remit
state and local sales taxes.

weighted average for all sellers of 3.09%.!7 As forced
collection agents for the state, it is inequitable for a
state to not reimburse sellers for more of their costs
to collect and remit state and local sales taxes. States
such as Massachusetts and Minnesota score poorly
in this category because they offer no vendor com-
pensation. Conversely, Colorado scores well in this
category because it offers uncapped vendor com-
pensation at 3.33% of the state tax due.

Vendor Compensation

O Uncapped Vendor Comp. O Limited Or Capped Vendor Comp. . No Vendor Comp.
O States With No Sales Tax

Lastly, states should provide a broad direct pay provi-
sion that allows business purchasers to acquire prop-
erty or services without paying the sales tax to a seller
when the taxability of a product is unknown by the
purchaser because it could be used in a taxable or
non-taxable manner. Such a provision is economical-
ly necessary for many businesses and it often makes
audits of such purchasers easier for the state. While
states may choose a reasonable threshold for purchas-
es before granting a direct pay permit, blanket exclu-
sions preventing certain industries from obtaining
such a permit or an excessive threshold reflects poor
sales tax administration. South Carolina does well in

7 The PwC 2006 “Retail Sales Tax Compliance Costs” study is available
at: http://www.streamlinedsalestax.org/uploads/downloads/JCCS_
Part_I__Final_Report_Vol_I_20060407.pdf.



this category because it has a broad-based direct pay
provision, while the District of Columbia does poorly
because it does not allow direct pay permits.

Direct Pay

O Limited Direct Pay

. No Direct Pay

O Broad Direct Pay
O States With No Sales Tax

Centralized Sales Tax Administration

One of the biggest burdens on sellers is the wide diver-
gence among states in tax bases, taxable product defi-
nitions,and the rules and administrative procedures for
collection and remittance.This task is compounded by
those states that allow their local taxing jurisdictions to
use a different tax base, separately administer the tax,
and/or have a multitude of local jurisdictions.

Centralized Administration - States’ Grades

/A [ORE el S pts
/A AR D F

Because zip codes rarely follow local sales tax juris-
dictional boundaries, all states with local sales tax
jurisdictions inherently make compliance more diffi-
cult for sellers and purchasers.

... all states with local sales tax
Jurisdictions inberently make
compliance more difficult for

sellers and purchasers.

States with Local Sales Tax Jurisdictions

. States With Local Administration Of Sales Tax O States With Centralized Administration Of Local Sales Taxes

(© states With No Local Sales Taxes (L) States With No Sales Tax

Further,an excessive number of jurisdictions relative
to a state’s population creates more chances for er-
rors with diminishing benefits for a state’s local gov-
ernments. Any state with over 50 local jurisdictions
and a population ratio averaging less than 20,000
people per jurisdiction on average was used as the
threshold for determining where any benefit of lo-
cal taxes is outweighed by the overall cost imposed
on taxpayers. Oklahoma fares poorly in this category
because it has 629 local sales tax jurisdictions with
a population ratio of 5,946. On the other hand, Con-
necticut and Rhode Island have no local sales tax ju-
risdictions at all. It is also critical for efficient admin-
istration that the state administer all local sales taxes,
including all audits, appeals, payments, refunds, ex-
emptions, efc. The tax base at the local jurisdiction
level also should not differ from the state’s tax base.

Number of Taxing Jurisdictions

O 1 Taxing Jurisdiction O 2-500 Taxing Jurisdictions . 500+ Taxing Jurisdictions
@ 50+ Jurisdictions With a Population Ratio of Under 20,000 O States With No Sales Tax




Lastly, any state that enacted a tax change in the past
five years at the state and/or local level should pro-
vide notice of the different tax rates, including the
effective date of the rate change(s), on their revenue
agency’s website. And, if the state has local jurisdic-
tions, a current tax rate and boundary database is
needed.

Website with Boundary Database and Rates

. Website Has Current Rates And Boundary Database, But No Historical Rates
O Website Has Current & Historical Rates, But No Boundary Database
O Website Has Current & Historical Rates And Boundary Database

. Website Only Has Current Rates O States With No Sales Tax

A state should also provide full liability relief to
sellers relying on a state’s rate and boundary da-
tabase. Tennessee does not do well in this cate-
gory because while its website has current tax
rates, it does not provide historical tax rates or
a boundary database. Other states, like Georgia
and North Carolina, populate their websites with
current rates, historical rates, and a boundary
database.

Simplification and Transparency

Simplification and Transparency
- States’ Grades
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Presently, twenty-four states are active members
of the SSUTA, a process that began over seventeen
years ago. These states have committed themselves
to working with other states and the business com-
munity to ease the burdens imposed on sellers to col-
lect the states’ sales taxes.The Agreement is a living
document—it has been amended at practically every
meeting of the Governing Board to address issues
raised by the states and the business community.

... transparent administration of the
states’ sales taxes is vital to the fair
administration of the tax.

Unfortunately, the largest sales tax states, including
California, Texas, New York, Illinois, and Florida, have
not joined the SSUTA. Indeed, while more than one-
half of all states with sales taxes are members of
SSUTA, by population, nearly two-thirds of the U.S.
population live in states that are not members of
SSUTA.Thus, businesses in these states do not bene-
fit from the extensive uniformity and simplification
contained in the 100+ pages of SSUTA language.

Streamlined Sales Tax States

O Full Member O Associate Member . Non-Sales Tax Member O Non-Member

Besides a commitment to work together on unifor-
mity issues, transparent administration of the states’
sales taxes is vital to the fair administration of the tax.
This means that taxes should be administered based
on clear legislative authority and not guidance issued
by a revenue agency expressing its position on the
law. E-commerce raises unique tax issues and some
states’ tax agencies, unfortunately, have attempted to
fill in the legal gaps without having full legislative sup-
port for taxing items such as digital goods or merely



While COST does not take a position
in support or opposition to a state
legislature’s decisions on the breadth
of its tax base (other than opposing
the taxation of business inputs),
the determination of taxable goods
and services must be done with

clear legislative authority.

electronically accessing pre-written software. While
COST does not take a position in support or opposi-
tion to a state legislature’s decisions on the breadth
of its tax base (other than opposing the taxation of
business inputs), the determination of taxable goods
and services must be done with clear legislative au-
thority. Failure to do so adds significant uncertainty,
makes the state a less attractive place to do business,
and unnecessarily subjects sellers to risk for collect-
ing (or not collecting) tax. For example, South Dakota
does well in this category because although it impos-
es a tax on both digital products and on mere access
to pre-written software, it does so via clear statuto-
ry authority. Conversely, states like Arizona, which
imposes tax via DOR ruling, do not do well in this
category. Some states with issues in this area, such
as Arizona, have legislation pending to fix this issue.
Indiana recently passed legislation in March 2018 to
fix this issue. Hopefully, these states and other states
lacking clear legislative guidance in this area will leg-
islatively fix this issue in the near future.

Taxation of Digital Goods
O No Tax Imposed Q Tax Imposed Without Statutory Authority
. Tax Imposed By Statutory Authority

OStates With No Sales Tax

Taxation of a Person Merely Accessing
Pre-Written Software

O No Tax Imposed O Tax Imposed Without Statutory Authority
. Tax Imposed By Statutory Authority

O States With No Sales Tax

Another important transparency criterion is assur-
ing that both sellers and customers can rely on writ-
ten guidance provided by a state tax agency. This
relief should be broad and not confined to limited
types of written guidance. Several states do poorly in
this category because they offer very limited liability
relief to sellers or purchasers relying on DOR guid-
ance. Meanwhile, California scores well because it
offers liability relief to sellers and purchasers relying
on CDTFA guidance.

Tax Liability Relief for Sellers
Relying on Guidance

() Liability Relief

() Limited or No Liability Relief

O States With No Sales Tax




Reasonable Tax Payment
Administration

Reasonable Tax Payment Procedure
- States’ Grades

The timing of a seller’s remittances is a key issue for
fair tax payment administration. Some states require
the tax to be paid in advance of the return, while
other states require multiple advance payments. It
is much more efficient for sellers to make just one
payment per filing period when they file tax returns
because it eliminates “guesstimates” and also allows
the bulk of purchasers’ returns to be adjusted on the
sellers’ tax returns for taxes the sellers refunded to
purchasers.'® States like Washington and Indiana do
not require advance payments and thus do well in
this category. On the other hand, states like Michigan
and New Jersey require sellers to make multiple ad-
vance payments.

'® Even more troubling is recent lobbying for states to enact “real-time

remittance” by requiring credit card processors to remit the tax

on credit/debit transactions.The myriad of problems with that
approach is addressed in COST’s Policy Statement “Daily Sales Tax
Remittance” available at: http://cost.org/globalassets/cost/state-tax-
resources-pdf-pages/cost-policy-positions/daily-sales-tax-remittance-

policy-statement—draft-for-approval. pdf.

Advance Payments

O No Advance Payments O 1 Advance Payment Per Month or Year
. More Than 1 Advance Payment Per Month
O States With No Sales Tax
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Another growing problem is that some states are im-
properly asserting they are imposing a “sales tax”and
not a “use tax” on some transactions. While this usu-
ally does not create an issue if the tax rates are the
same, some states locate their credit for purchasers
who paid tax on a product to another state in their
“use tax” section of the law.Thus, if the state’s reve-
nue agency asserts it is imposing its sales tax, there
is no credit allowed in that situation.This Scorecard
takes no position on the adequacy of reciprocity pro-
visions; however, this issue may be evaluated in the
future if it prevents purchasers from obtaining full
credit for tax legally due and paid to another state.

Tax Credit Against Sales and Use Tax

(© Credit Only Against Use Tax (© Credit Against Both Sales And Use Taxes
(O States With No Sales Tax

Another issue is that some states limit credits to just
the state’s sales tax if they have no local taxes, or
they limit credit for taxes paid at the state level but
not those at the local level. While this type of limita-
tion itself is administratively unfair, it also raises con-
stitutional issues regarding fair apportionment and



internal consistency under the Commerce Clause."
Florida does well in this category because its credit
is not limited to use tax and it gives full credit for
other states’ state and local taxes. Conversely, Arizo-
na does poorly because its credit is limited to use
tax and it does not provide credit for other states’
local taxes.

Full Credit For Other States’ State & Local
Sales and Use Taxes

() state For State And Local For Local @) Full Credit Not Allowed Against Local Taxes
O Full Credit Allowed O States With No Sales Tax

Another concern is the different methods that states
use to impose their sales taxes, particularly relating to
the taxation of leases (and to high-price items such as
motor vehicles). COST believes the best approach for
the imposition of periodic lease payments is for the
tax to be imposed on each payment based on where
the leased property was primarily located when
the periodic lease payment was made. For example,
Arkansas has no accelerated lease payments. Unfortu-
nately, several states, like IJowa and New York, impose
their sales tax on the total periodic lease payments
upfront or they continue to tax periodic leased prop-
erty even though the property is no longer located
in that state. Compounding the problem, several state
tax agencies assert they will not (or legally cannot)
provide credit for the sales tax paid to another state
in that situation. Unfortunately, this problem exists for
member states of the SSUTA and non-member states
alike, and much more uniformity is needed.*

19 See Comptroller of the Treasury of Maryland v.Wynne, 135 S.Ct.
1787 (2015) and Matkovich v. CSX Transportation,793 S.E.2d 888
(W.Va. 2016); cert. denied Steager v. CSX Transp., Inc.,No. 16-1251
017).

20 Althought not addressed in this Scorecard, there are also issues with
states imposing their sales tax on motor vehicles that will be titled in
another state based on the lower of the taxing state’s tax rate or the

state where the vehicle will be titled.

. the best approach for the imposition
of periodic lease payments is for the
tax to be imposed on each payment
based on where the leased property
was primarily located when the
periodic lease payment was made.

Accelerated Lease Payments (ALPs)

(© ALPs And Cont'd Tax On Leases With Credit
ALPs And Cont’d Tax On Leases With No Credit

No ALPs, No Credit
() No ALPs With Credit

Finally, state treatment of bad debts is invariably dis-
torted because sellers that issue private-label credit
cards are generally denied a bad-debt deduction on
such cards.The clear purpose of the bad debt deduc-
tion is for sellers to recoup taxes paid to the state that
subsequently are not recovered from consumers due
to non-payment. Private-label credit cards dominate
over retailer-issued credit cards based on advantages
afforded to both retailers and financial institutions.
Despite similarities between private-label credit cards
and retailer-issued credit cards, the tax consequence
of obtaining a bad-debt deduction often differ.! Penn-
sylvania scores well because its bad debt deduction
provision applies to private-label credit cards. Maine
scores poorly because its bad debt deduction does
not apply to private-label credit cards.

2 See William E Fox, “Sales Tax Policy Considerations for Private Label
Credit Card Defaults” (State Tax Research Institute; 2015) for more
detail. Available at: http://cost.org/globalassets/cost/state-tax-resourc-
es-pdf-pages/cost-studies-articles-reports/sales-tax-policy-consider-

ations-for-private-label-credit-card-defaults. pdf.




Bad Debt Deduction

() Bad Debt Deduction Does Not Apply To Private-label Credit Cards
(© Bad Debt Deduction Applies to Private-label Credit Cards

Allowing a bad-debt provision for private-label cards is
anecessary because it ensures that the states’ sales tax
bad-debt provisions are applied in a fair and neutral
manner irrespective of the type of credit card used.

Fair Audit and Refund Procedures

Fair Refund/Audit Procedures
- States’ Grades
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Sellers and purchasers need fair refund procedures
to level the playing field between overpayments and
underpayments. A state should provide a written
process (e.g., a law, regulation, and/or assignment
provision) that allows a purchaser to obtain a refund
directly from the state in situations where a seller
is unwilling or unable to file a refund on behalf of
a purchaser. For example, in Nebraska, purchasers
can fill out a form to obtain refunds from the state
without contacting the seller. Conversely, in Florida,
there is no written process for purchasers to obtain
refunds directly from the state. State revenue agen-

Illinois is a posterchild of what
can go wrong when a state allows
both false claims act lawsuits and

class action lawsuits instituted

by third-party relators.

cies should also be the only entity authorized to
audit taxpayers. False claims acts seeking addition-
al tax due, or class action suits seeking refunds by
third-party litigants are inappropriate. Illinois is a
posterchild of what can go wrong when a state al-
lows both false claims act lawsuits and class action
lawsuits instituted by third-party relators.

False Claims Act

O False Claims Act Allows Tax Claims @) False Claims Act Does Not Apply To Taxes
(O False Claims Act Excludes Taxes () No False Claims Act () States With No Sales Tax

Class Action Suits

O Class Action Suits Allowed @ No Known Use Of Class Action Suits (O Class Action Suits Not Allowed
9| O States With No Sales Tax

*Class action suit in NV is currently pending



Lastly, a state revenue agency should use its own
auditors that are directly trained and controlled
by the agency. Contingent fee auditing places too
much incentive on maximizing the auditor’s fee to
the detriment of determining the correct amount of
tax owed. Similarly, private contract auditing suffers
from inconsistencies and the lack of direct control
by the revenue agency. While a state was not penal-
ized for the absence of a law prohibiting the use of
private and contingent fee auditors, such states are
strongly encouraged to enact a law that clearly pro-
hibits the use of these types of audits. Both North
Carolina and Virginia have prohibited contingent fee
and private-contract auditing.

Contingent Fee/Private Auditing

(© Allows Contingent Fee Auditing Does Not Allow Contingent Fee And Private Contract Auditing

© Allows Private Contract Auditing @ Does Not Allow Contingent Fee, Some Locals Use Private
Contract Auditing

GA: HB 811 allows
contingent-fee
auditing. No current
private-contract
auditing

MS: Recent legislation (SB 2973,
2017) allows contingent fee
auditing.

Other Issues

Certain state tax administration issues do not fit in a
specific category or are unique to one or just a few
states. One such issue is the burdensome require-
ment of including corporate officers’ social security
numbers and/or home addresses on each tax return
filed with the state. While this information is useful
in situations where a company is insolvent, this is a
rare instance and other sources of information are
available to the tax agencies to obtain this informa-
tion as needed.Another issue noted in several states
(such as Georgia) is to administratively deny direct
pay permit holders interest on overpayments of the
tax. These issues are highlighted on the scorecard
because they impact fair and efficient sales tax ad-
ministration. Each issue is assigned one point.

SSN and Other Issues

O SSN And/Or Home Address O Other Issues




SCORECARD QUESTIONS AS INITIALLY PRESENTED TO
TAXPAYERS, PRACTITIONERS & GOVERNMENT OFFICIALS??

The questions initially provided to taxpayers, practitioners, and government officials to evaluate each jurisdic-
tion are provided below.*

Intermediate Transactions/
Business Inputs

1.

Does the state have an independent tax appeal
forum possessing the following elements: the
forum is truly independent; the forum is ded-
icated to handling tax disputes; the forum’s
judges possess requisite tax expertise; and the
forum establishes the record for further appeal?

Does the state have a manufacturing equipment
exemption?

Does the exemption cover the entire facility
(integrated plant); or provide a more limited
exemption (e.g., only equipment used directly
in manufacturing)?

Does the state have a manufacturing inputs
exemption?

Does the state have an exemption that applies
to the purchase of equipment by the following
service providers?

a. Wired and Wireless Telecommunication
Service Providers: Are the services them-
selves subject to a sales tax or other excise
tax when sold to an end use consumer?

b. Cable Service Providers: Are any of the
above services subject to a sales tax or
other excise tax when sold to an end-use
consumer?

c. Electric and Gas Products/Services: Are
sales of electricity and gas themselves sub-
ject to a sales tax or other excise tax when
sold to an end use consumer?

State Sales Tax Administration

Does the state have local sales tax jurisdictions;
and, if so, approximately how many local sales
tax jurisdictions are there?

a. Ifyes,is the local sales and use tax centrally
administered?

b. If yes, do all the local sales tax jurisdictions
have to use the same tax base as the state?

Does the state impose a “good faith” require-
ment on sellers accepting exemption certifi-
cates (e.g., the seller can be held responsible for
determining whether a purchaser qualifies for
an exemption even if the exemption certificate
is properly completed)?

Does the state allow a seller at least 120 days
during an audit to obtain valid exemption certif-
icates (please provide number of days)?

Can multistate exemption certificates (MTC and
SSUTA) be used to claim an exemption?

Are sellers required to capture and verify ex-
emption account numbers?

Does the state provide vendor compensation to
some or all sellers?

Does the state have a broad-based direct pay
provision (Z.e., not limited to certain types of
manufacturers)?

22 This Scorecard could not have been completed without the assistance of the state tax administrators and practitioners that responded to our

# Note, not all the questions were used in the final version of this Scorecard.

questionnaires. The uncompensated time they put into reviewing our analysis of each state’s sales tax law and providing us with feedback is
deeply appreciated. Additionally, COST members provided comments to finalize this Scorecard.



Local Sales Tax Administration

1. Does the tax agency website have a central lo-
cation where taxpayers can access sales/use tax
laws, current regulations, information releases,
forms, and explanations of how the sales/use is
applied?

2. Does the state provide both current and histor-
ical tax rate and boundary database on its web-
site in a format that can be uploaded for use by
sellers in their POS systems?

3. Does the state provide broad liability relief
to sellers and purchasers when they rely on
tax agency’s guidance, including the rate and
boundary database?

Simplification and Transparency

1. Is the state a full member of the Streamlined
Sales and Use Tax Agreement?

2. Does the state impose a tax on digital products
(i.e., digital audio, video and books)?

a. Ifyes,is the tax on digital products based on the
products categorization as a service or some
other express reference?

b. If yes,is the tax on digital products based
on the enactment of a specific law to tax
such products (not administrative position)?

3. Does the state impose a tax on a person merely
accessing (no delivery) of pre-written computer
software?

a. If yes, is the tax imposed based on the ac-
cess to software’s categorization as a service
or some other express reference?

b. Ifyes,is it based on the enactment of a spe-
cific law to tax such software (not adminis-
trative position)?

Tax Payment Administration

1. Does the state allow taxpayers to remit the tax
using ACH debit and credit?

2. Does the state require sellers to make accelerat-
ed payments (e.g., payments of the tax prior to
the due date of the return)?

a. If so,when are the payments required to be
made?

Does the state provide credit for sales, use, and
similar taxes (e.g., motor vehicle excise tax)
imposed by another state?

Is the credit for another state’s tax allowed
regardless of whether your state is imposing its
sales tax or use tax?

Does the state allow a full credit for other
states’ state, local and similar taxes (e.g., not
limited to state-to-state or local-to-local taxes)?

Does the credit against sales tax paid include
tax paid to another state on accelerated lease
payments (e.g., sales tax must be paid upfront
for all lease payments)?

Does the state have a bad debt provision?
a. If so,does it apply to private-label credit
cards?

Are officers’ SSNs and/or home addresses re-
quired on registration forms or returns?

Audit and Refund Procedures

1.

Does the state have a written policy that clearly
allows taxpayers to use sampling to the same
extent the tax agency can use it?

Does the state prohibit the use of both pri-
vate-contract auditing and contingent fee audit-
ing?

Does the state allow sales/use tax assessments
to be offset by sales/use tax refunds?

Does the state have a written process that
allows purchasers to obtain refunds from the
state without going through the seller?

Does the state preclude or have a process that
curtails the application of a false claims act?

Does the state preclude or have a process that
curtails the application of class action lawsuits
to sales and use taxes?
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COST

CounciL ON STATE TAXATION

The Council On State Taxation (COST) is a nonprofit trade association
consisting of approximately 550 multistate corporations engaged in interstate
and international business. COST’s objective is to preserve and promote equitable
and nondiscriminatory state and local taxation of multijurisdictional business entities.
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