
Supreme Court of New Mexico 
 
 

 
Arthur W. Pepin, Director                     237 Don Gaspar, Room 25 
                                                                                                      Santa Fe, NM  87501 

 (505) 827-4800 
                                                                                                                  (505) 827-4824 (fax) 

 
 

 
MEMORANDUM 

 
TO:  Representative Patricia A. Lundstrom, Chair, Senator John Arthur 

Smith, Vice Chair, Members of the Legislative Finance Committee 
FROM: Artie Pepin 
DATE: September 29, 2017 
RE:  Managing Caseloads in the Judicial Branch 
 
LFC invited Chief Judge Nash of the Second Judicial District Court, Chief Public 
Defender Bennett Bauer, Second Judicial District Attorney Raul Torrez, and me to 
present testimony on “Managing Caseloads in the Judicial Branch” with emphasis 
on “Case Management Order, Caseload and Workload, Prioritized Case Filing, 
Public Safety Outcomes, Pre-trial Release and Detention, and Intelligence Driven 
Public Safety.”  This memo outlines my testimony with reference to supporting 
historical records, reports, and data that can be found on Committee the website. 
 
1. Case Management Order, Caseload and Workload, Prioritized Case Filing 
  
The Legislature established the Bernalillo County Criminal Justice Review 
Commission by statute effective July 1, 2013 (HB 608; 2013).  The Commission is 
now a Criminal Justice Coordinating Council, the BCCJCC.  Between July 2013 
and February 2015 the members of the BCCJCC, and specifically the courts, 
defense and prosecutors, implemented numerous measures that had the effect of 
significantly reducing the population at the Metropolitan Detention Center (MDC).  
The MDC population declined from more than 2,900 in July 2013 to 1,660 in 
February 2015.  The decrease in jail population (-1,240) meant faster justice for 
defendants jailed on allegations of parole violations and those held pretrial, while 
costs to Bernalillo County declined by several million dollars annually.  Details on 
the steps taken and their impact on justice and the county treasury are found in 
reports filed with the LFC in November 2014 and September 2015 at Item A and 
Item B on the Committee’s website. 
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Many of the actions taken by the BCCJCC had long been suggested by a series of 
reports studying criminal justice in Bernalillo County.  A 1999 national study of 
nine jurisdictions that included Albuquerque found Bernalillo County case 
processing to be in the middle of the pack but by the time the National Center for 
State Courts was retained to produce the 2009 report on how to improve case 
management in Bernalillo County case processing had declined to an unacceptably 
slow pace, with excessive continuances in cases and a long backlog of unresolved 
cases (Item C). 
 
The situation had only worsened by the time the NCSC returned in 2013 to 
produce a report estimating what would be the impact of improved case 
management in Bernalillo County if the reports’ recommendations were adopted 
(Item D).  A report produced by the Institute for Law and Public Policy in January 
2014 restated the earlier NCSC recommendations with even greater emphasis on 
the need to change the way criminal justice was done in Bernalillo County (Item 
E).  All these reports recommended track assignments for cases to simple, medium 
and complex case tracks, strict time deadlines, end of continuances in cases, 
sharing case work among judges, and plea deadlines. 
 
Members of the BCCJCC cooperated during 2013 and 2014 to implement many of 
these recommendations with the effect of reducing the MDC population from 
2,900 to 1,660, a decrease of 1,240, or -by 42.8% as of February 2015.  
However, case processing still took far too long.  In January 2014 the BCCJCC 
members began discussing a new way of operating that would follow best practices 
adopted in numerous courts that operated more efficiently and effectively.  
Throughout 2014 the BCCJCC worked on drafts of a “Case Management Order” 
or CMO.  Twice the Supreme Court held public hearings with all members of the 
BCCJCC present to discuss directly with the Court various aspects of the proposed 
CMO.  In November 2014 the Court adopted the CMO to be effective 
February 2015 (Item F is the CMO).  The CMO adopted of most of the 
recommendations made in the 1999, 2009, 2013, and 2014 reports. 
 
The CMO’s basic time limits require that a case go to trial within 6, 9, or 12 
months depending on whether the court, working with the parties, finds the case is 
of simple, medium or high complexity.  The time runs from the determination of 
case complexity and the court’s issuance of a case scheduling order.  This occurs 
about 30 days after a finding of probable cause to proceed with the case.  
Albuquerque’s CMO time limits are longer than national standards suggested by 
the American Bar Association (Item G), and the National Center for State Courts 
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(Item H).  The CMO time limits are the same or longer than CMOs entered in 
federal (Item I) and state courts (Item J). 
 
Upon implementation of the CMO more than 3,000 cases that had lingered without 
resolution for more than 18 months, many for much more than 18 months, were 
assigned to a special court calendar to be worked by four judges.  The remaining 
six criminal judges at the court worked under the new calendar implementing the 
6, 9, and 12 month scheduling of all incoming criminal cases.  During 2015 and 
2016 the jury trial rate in Bernalillo County increased by more than 250% as the 
special calendar judges worked with prosecutors and defense counsel through the 
backlogged cases.  During very challenging times for all parties involved in 
criminal justice in Albuquerque and with a tremendous effort, the backlog was 
substantially eliminated so that in December 2016 the special calendar was retired 
and the judges were assigned to the regular “new” CMO calendar. 
 
The CMO significantly changed how cases were managed in Albuquerque.  The 
court enforced the CMO’s firm deadlines for discovery, held to trial dates set 
months in advanced and not continued, and emphasized the need for all parties to 
conform to the new CMO requirements.  The CMO demanded very different 
practices for courts, prosecutors, and defense counsel in order to bring 
Albuquerque criminal justice to a reasonable timeline for disposition of criminal 
cases.  This required prosecutors to work with law enforcement agencies to provide 
timely discovery, required defense counsel to meet with clients and be ready to 
proceed within strict timelines, and required judges to substitute for other judges 
on motions and trials in order for the court to keep to a firm trial schedule.  These 
practices all followed national best practice standards.  
 
Some members of the BCCJCC, especially the District Attorney, felt the CMO was 
having a harsher impact than had been anticipated.  They suggested modifications 
to the CMO.  The Supreme Court held a public hearing with the BCCJCC 
members in November 2015 and adopted changes to the CMO effective February 
2016.  As reported in a newspaper account, the impact of the changes was to 
reduce the burden on the District Attorney and provide relief in those cases that 
required special consideration due to public safety concerns (Item K). 
 
District Attorney Torrez took office in January this year (2017).  At his urging, 
over the past several months the BCCJCC has again been discussing a number of 
modifications to the CMO.  The BCCJCC expects to submit proposals to the 
Supreme Court in October 2017 for the Court’s consideration.  Again, the overall 
impact would be to ease some of the stricter deadlines that are said to particularly 
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burden the prosecution.  The Supreme Court has not yet received those proposals 
and so has not yet had an opportunity to consider or act on them. 
 
Along with other efforts, the CMO has contributed to the continued decrease of the 
MDC population which has settled at about 1,300 daily.  This is a decline of 360, 
or -21.7%, since February 2015 when the CMO was implemented.  Since the 
BCCJCC began its work in 2012, the total number of bookings at MDC has 
declined from 34,336 in FY12 to 24,461 in FY16, a decrease of 9,875 or -23.7% 
(Item L), while the MDC population decline has been -55%.  However, most of 
the decline has been 6,711 fewer misdemeanor and petty misdemeanor arrests, a 
decline of -46.4%.  Felony arrests in FY12 (8,661) were only 403 higher, or 
+4.65%, than in FY17 (8,258) (Item L).  There has been no significant 
increase in felony arrests and bookings into MDC since FY12.   
 
2. Pretrial Release and Detention, Public Safety Outcomes, Intelligence Driven 

Public Safety 
 
In 2012, the Conference of State Court Administrators adopted a policy paper, 
Evidence Based Pretrial Release, that reviewed extensive research on pretrial 
practices and recommended state courts adopt such steps as use of a risk 
assessment instrument for setting pretrial release conditions, reduction of the 
practice of imposing a monetary bond on pretrial defendants, and seeking 
authorization for judges to hold dangerous defendants without release conditions 
(Item M).  In December 2014 the New Mexico Supreme Court issued its opinion 
in State v. Brown, 2014-NMSC-038 (Item N), holding that it is unconstitutional to 
set a high money bond in order to detain a defendant and re-emphasizing that New 
Mexico court rules require release under the least restrictive conditions likely to 
assure the defendant appears in court and is not arrested for a new offense before 
his trial.  The Court emphasized that the rules require a court to first consider a 
range of non-financial conditions and only if they are inadequate to consider a 
money bond to assure a defendant’s appearance. 
 
By law a money bond has no impact on public safety.  The only duty on the bond 
company that issues the bond is to make sure the defendant appears in court.  Only 
upon a failure to appear (FTA) can the bail bond be forfeited.  The forfeiture statue 
in New Mexico, as in many states, is long, tedious, and filled with opportunities for 
any amount forfeited to be ultimately returned to the bond company, resulting in 
few actual bond forfeitures. 
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The Brown case required an end to setting money bond as a way to detain 
defendants believed to be dangerous.  The Supreme Court also appointed a Pretrial 
Committee that included bond company employees, prosecutors, defense attorneys, 
and other interested groups.  The Committee recognized that money bond cannot 
be the default pretrial release condition.  Release conditions must be established for 
each defendant by the least restrictive means necessary to reasonably ensure the 
defendant will not FTA and will not get arrested for a new crime before disposition 
of the current charges.  The Committee recommended and the Supreme Court 
supported a constitutional amendment to allow pretrial detention for dangerous 
defendants (Item O – handout from AOC in support of the constitutional 
amendment).  After some modifications during the 2016 legislative session, the 
amendment passed the Legislature and 87% of New Mexico voters approved the 
amendment in November 2016 (Item S – the constitutional amendment as passed 
by the voters with other information from the AOC). 
 
To implement the new authority to detain dangerous defendants, the Supreme 
Court adopted rules effective July 1, 2017.  The district court rules are 5-401 to 5-
409 (Item P).  Rule 5-401 restates the previous rule for release on recognizance, 
followed by gradually more restrictive non-financial conditions, and finally a 
money bond if needed to assure a defendant’s return to court.  Rule 5-403 
recognizes a court may make the conditions more restrictive or deny release at all 
if a defendant violates conditions previously set by the court.  Rule 5-408 provides 
for automatic release from jail of persons arrested for most misdemeanors upon 
designation of a release authority, and Rule 5-409 establishes the process for 
detention without release conditions. 
 
In setting the process for detention without release conditions in Rule 5-409, 
the Supreme Court followed the requirements of the constitutional 
amendment.  This includes the requirement for a prosecutor to request detention 
with a written motion for detention, a requirement for proof by clear and 
convincing evidence that the defendant is a sufficient threat to public safety to 
justify detention, and speedy time limits if the prosecutor or a defendant appeals 
the detention decision.  In Bernalillo county to date more than one-third of 
detention motions have been granted resulting in detention without release 
conditions of more than 100 dangerous defendants who would have been released 
on a money bond before the constitutional amendment authorizing detention. 
 
For non-dangerous defendants, Rule 5-401 establishes the process for release on 
recognizance or on other conditions if necessary to assure appearance or mitigate 
the threat to the safety of a person or the public.  The requirement that low-risk 
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defendants should be released on nonfinancial conditions has been a feature of 
New Mexico law since 1972 and was taken verbatim from federal statutes that 
have been in effect since 1966. 
 
Compared to defendants that share the same criminal history, economic status, 
race, gender, and other factors, defendants detained pretrial are (Item Q): 
 

• are four times more likely to be sentenced to jail than those promptly 
released 

 
• three times more likely to be sentenced to prison 
 
• receive jail sentences that are three times longer 
 
• those defendants detained between 8 and 14 days have a 56% higher 

incidence of arrest for a new criminal offense before case disposition 
than similarly situated defendants who are promptly released pretrial 

 
• defendants held 8 to 14 days have a two-year recidivism rate 51% 

higher than similarly situated defendant who are promptly released 
pretrial 

 
To gauge dangerousness, courts may use a risk assessment instrument.  In 
Bernalillo County the courts are using the Public Safety Assessment (PSA) 
developed by the John and Laura Arnold Foundation using data from 1.5 million 
cases from 300 jurisdictions across the United States.  PSA uses evidence-based, 
neutral information to predict the likelihood a defendant will commit a new crime 
if released and the likelihood the defendant will FTA.  Judges retain discretion to 
not follow the recommendations of the PSA.  National data shows that about 70% 
of defendants score low risk (release without conditions), about 15% high risk 
(detain), and 15% medium risk (release with conditions appropriate to mitigate the 
risk). 

When Lucas County (Toledo) Ohio adopted the PSA, the number of releases 
without the need for bail nearly doubled (from 14% to almost 28%), the percentage 
of pretrial defendants arrested for other crimes while out on release declined from 
20% to 10%, the percentage of pretrial defendants arrested for violent crimes while 
out on release declined from 5% to 3%, and the percentage of pretrial defendants 
who skipped their court date declined from 41% to 29% (Item R). 
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The new rules also eliminated bond schedules in New Mexico.  Numerous federal 
courts have held bond schedules unconstitutional because they base release on a 
defendant’s financial resources rather than risk of FTA or risk of threat to safety.  
The most recent is in the federal court in Houston, Odonnell v. Harris County, 
https://www.gpo.gov/fdsys/pkg/USCOURTS-txsd-4_16-cv-
01414/pdf/USCOURTS-txsd-4_16-cv-01414-5.pdf;  
http://www.houstonpress.com/news/judge-rips-harris-county-bail-system-in-
historic-ruling-9399890. 

Additional information about the constitutional amendment and the pretrial rules in 
New Mexico can be found in a series of Key Facts issued by the AOC (Item S). 
    

https://www.gpo.gov/fdsys/pkg/USCOURTS-txsd-4_16-cv-01414/pdf/USCOURTS-txsd-4_16-cv-01414-5.pdf
https://www.gpo.gov/fdsys/pkg/USCOURTS-txsd-4_16-cv-01414/pdf/USCOURTS-txsd-4_16-cv-01414-5.pdf
http://www.houstonpress.com/news/judge-rips-harris-county-bail-system-in-historic-ruling-9399890
http://www.houstonpress.com/news/judge-rips-harris-county-bail-system-in-historic-ruling-9399890
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