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HOUSE BI LL 33
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY

Joe Mbhorovic

AN ACT
RELATI NG TO CAPI TAL FELONY SENTENCI NG PROVI DI NG THAT THE
SUPREME COURT SHALL | SSUE A FI NAL ADJUDI CATI ON W THI N TWOD
YEARS OF THE FI LI NG OF A NOTI CE OF APPEAL I N A CAPI TAL FELONY
CASE; PROVI DI NG ADDI TI ONAL AGGRAVATI NG Cl RCUMSTANCES THAT MAY
BE CONSI DERED DURI NG SENTENCI NG PROCEEDI NGS | N A CAPI TAL
FELONY CASE; AMENDI NG A SECTI ON OF THE NMSA 1978.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 31-20A-4 NVSA 1978 (being Laws 1979,
Chapter 150, Section 5) is anended to read:
"31-20A-4. REVI EW OF JUDGVENT AND SENTENCE. - -
A.  The judgnment of conviction and sentence of
death shall be automatically reviewed by the suprene court of

the state of New Mexico and, within two vears of the filing

of a notice of appeal. the suprene court shall issue a final

adj udi cati on.

.130793. 2&



new
= del ete

underscored materi a

[ bracketed—raterial]

© 00 N oo o1~ W N P

N N NN NN B B R R R R R R R R
g B W N B O © ©® N O OO0 M W N P O

B. In addition to the other nmatters on appeal, the
suprene court shall rule on the validity of the death
sent ence.

C. The death penalty shall not be inposed if:

(1) the evidence does not support the
finding of a statutory aggravating circunstance;

(2) the evidence supports a finding that the
mtigating circunstances outwei gh the aggravating
ci rcunst ances;

(3) the sentence of death was inposed under
the influence of passion, prejudice or any other arbitrary
factor; or

(4) the sentence of death is excessive or
di sproportionate to the penalty inposed in simlar cases,
considering both the crime and the defendant.

D. No error in the sentencing proceedi ng shal
result in the reversal of the conviction of a capital felony.
If the trial court is reversed on appeal because of error
only in the sentencing proceedi ng, the suprene court shal
remand solely for a new sentencing proceeding. The new
sent enci ng proceedi ng ordered and nandated shall apply only
to the issue of punishment.

E. In cases of remand for a new sentencing
proceeding, all exhibits and a transcript of all testinony
and ot her evidence admtted in the prior trial and sentencing
proceedi ng shall be adnissible in the new sentencing

proceedi ng, and:
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(1) if the sentencing proceedi ng was before
a jury, a new jury shall be inpaneled for the new sentencing
pr oceedi ng;
(2) if the sentencing proceedi ng was before
a judge, the original trial judge shall conduct the new
sent enci ng proceedi ng; or
(3) if the sentencing proceeding was before
a judge and the original trial judge is unable or unavail able
to conduct a new sentencing proceedi ng, then another judge
shal | be designated to conduct the new sentencing proceedi ng,
and the parties are entitled to disqualify the new judge on
the grounds set forth in Section 38-3-9 NVSA 1978 before the
new y designated judge exercises any discretion."”
Section 2. Section 31-20A-5 NVSA 1978 (being Laws 1979,
Chapter 150, Section 6, as anended) is anended to read:
"31-20A-5. AGGRAVATI NG Cl RCUMSTANCES. - - The aggravati ng
ci rcunstances to be considered by the sentencing court or
jury pursuant to the provisions of Section 31-20A-2 NVSBA 1978
are limted to the foll ow ng:
A. the victimwas a peace officer who was acting
in the lawmful discharge of an official duty when he was
mur der ed;
B. the nurder was conmtted with intent to kill in
the commi ssion of or attenpt to commt [kidraping]
ki dnappi ng, crimnal sexual contact of a mnor or crimnal
sexual penetration;

C. the nurder was conmtted with the intent to
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kill by the defendant while attenpting to escape from a penal
institution of New Mexi co;

D. while incarcerated in a penal institution in
New Mexi co, the defendant, with the intent to kill, nurdered
a person who was at the tine incarcerated in or lawfully on
the premi ses of a penal institution in New Mexico. As used
in this subsection, "penal institution" includes facilities
under the jurisdiction of the corrections [anrd—erimnal-
rehabitat+en] departnent and county and nunicipal jails;

E. while incarcerated in a penal institution in
New Mexi co, the defendant, with the intent to kill, nurdered
an enpl oyee of the corrections [anrtd—ermhat—rehabii+tation]
departnment;

F. the capital felony was commtted for hire;

[ anel]

G the capital felony was nurder of a witness to a
crinme or any person likely to becone a witness to a crine,
for the purpose of preventing report of the crinme or
testinony in any crimnal proceeding or for retaliation for

the victimhaving testified in any crimnal proceeding;

H. the defendant, with the intent to kill

murdered a child |l ess than ten vears of agqe;

|. the defendant, with the intent to kill

comitted two or nore nmurders during the sane transaction or

occurrence; and

J. the defendant, with the intent to kill

comitted two or nore nurders within a twenty-four hour
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period."

Section 3.

EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 2000.
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