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HOUSE BI LL 240
A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Don Tri pp

AN ACT
RELATI NG TO TAXATI ON, PROVI DI NG A CREDI T AGAI NST THE GROSS
RECEI PTS TAX FOR RECElI PTS FROM THE SALE OF FOOD TO RETAI L
FOOD STORES.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO.
Section 1. A new section of the Gross Receipts and

Conmpensating Tax Act is enacted read:
"[ NEW MATERI AL] CREDI T- - GROSS RECEI PTS TAX- - RECEI PTS

FROM SALE OF FOOD AT RETAIL FOOD STORES. --A credit shall be
all oned for each reporting period against the gross receipts
tax as follows:

A. for a taxpayer located in the unincorporated
area of a county, an anount equal to five percent of taxable
gross receipts fromthe sale of food at a retail food store
for which the taxpayer is liable for that reporting period;

and
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B. for a taxpayer located in a nmunicipality, an
amount equal to three and two hundred seventy-five
t housandt hs percent of taxable gross receipts fromthe sale
of food at a retail food store for which the taxpayer is
liable for that reporting period."

Section 2. Section 7-9-3 NVBA 1978 (being Laws 1978,
Chapter 46, Section 1, as anended) is anmended to read:

"7-9-3. DEFINITIONS.--As used in the Goss Receipts and
Conpensating Tax Act:

A. "departnment" nmeans the taxation and revenue
departnment, the secretary of taxation and revenue or any
enpl oyee of the departnment exercising authority lawfully
del egated to that enployee by the secretary;

B. "buying" or "selling" means any transfer of
property for consideration or any performance of service for
consi derati on

C. "construction" nmeans building, altering,
repairing or denolishing in the ordinary course of business
any:

(1) road, highway, bridge, parking area or
rel ated project;

(2) building, stadiumor other structure;

(3) airport, subway or simlar facility;

(4) vpark, trail, athletic field, golf course
or simlar facility;

(5) dam reservoir, canal, ditch or simlar

facility;
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(6) sewerage or water treatnent facility,

power generating plant, punp station, natural gas conpressing

station, gas processing plant, coal gasification plant,
refinery, distillery or simlar facility;
(7) sewerage, water, gas or other pipeline;
(8) transmission |ine;
(9) radio, television or other tower;
(10) water, oil or other storage tank;
(11) shaft, tunnel or other mning

appurt enance;

(12) mcrowave station or simlar facility;

or
(13) simlar work;
"construction" al so neans:
(14) leveling or clearing | and;
(15) excavating earth;
(16) drilling wells of any type, including
sei snograph shot holes or core drilling; or

(17) simlar work;

D. "financial corporation" means any savi ngs and

| oan associ ation or any incorporated savings and | oan
conpany, trust conpany, nortgage banki ng conpany, consumner
fi nance conpany or other financial corporation;

E. "engaging in business" neans carrying on or
causing to be carried on any activity with the purpose of

direct or indirect benefit, except that "engaging in

busi ness" does not include having a world wide web site as a
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third-party content provider on a conputer physically | ocated
in New Mexi co but owned by another nonaffiliated person,;

F. "gross receipts" neans the total anount of
nmoney or the value of other consideration received from
selling property in New Mexico, fromleasing property
enpl oyed in New Mexico, fromselling services perforned
out si de New Mexico the product of which is initially used in
New Mexi co or from perform ng services in New Mexico. 1In an
exchange in which the noney or other consideration received
does not represent the value of the property or service
exchanged, "gross receipts" nmeans the reasonabl e val ue of the
property or service exchanged.

(1) "G oss receipts" includes:

(a) any receipts fromsales of tangible
personal property handl ed on consi gnnent;

(b) the total conm ssions or fees
derived fromthe business of buying, selling or pronoting the
purchase, sale or |easing, as an agent or broker on a
comm ssion or fee basis, of any property, service, stock,
bond or security;

(c) amounts paid by nenbers of any
cooperative association or simlar organization for sales or
| eases of personal property or performance of services by
such organi zation; and

(d) anounts received fromtransmtting
nmessages or conversations by persons providing tel ephone or

t el egraph servi ces.
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(2) "Goss receipts" excludes:

(a) cash discounts allowed and taken

(b) New Mexico gross receipts tax,
governnental gross receipts tax and | eased vehicle gross
recei pts tax payable on transactions for the reporting
peri od;

(c) taxes inposed pursuant to the
provi sions of any local option gross receipts tax that is
payabl e on transactions for the reporting period;

(d) any gross receipts or sales taxes
i nposed by an Indian nation, tribe or pueblo; provided that
the tax is approved, if approval is required by federal |aw
or regulation, by the secretary of the interior of the United
States; and provided further that the gross receipts or sales
tax inmposed by the Indian nation, tribe or pueblo provides a
reci procal exclusion for gross receipts, sales or gross
recei pts-based exci se taxes inposed by the state or its
political subdivisions;

(e) any type of time-price
differential; and

(f) amounts received solely on behalf
of another in a disclosed agency capacity.

(3) When the sale of property or service is
made under any type of charge, conditional or tine-sales
contract or the leasing of property is nmade under a | easing
contract, the seller or lessor may elect to treat al

recei pts, excluding any type of tine-price differential,
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under such contracts as gross recei pts as and when the
paynments are actually received. |f the seller or |essor
transfers his interest in any such contract to a third
person, the seller or |essor shall pay the gross receipts tax
upon the full sale or |easing contract anount, excluding any
type of time-price differential

G "manufacturing"” means conbi ning or processing
conmponents or materials to increase their value for sale in
t he ordinary course of business, but does not include
construction;

H  "person"” neans:

(1) [any] an individual, estate, trust,
receiver, cooperative association, club, corporation,
conmpany, firm partnership, limted liability conpany,
limted liability partnership, joint venture, syndicate or
other entity, including any gas, water or electric utility
owned or operated by a county, rmnunicipality or other
political subdivision of the state; or

(2) [any] a national, federal, state, Indian
or other governnental unit or subdivision, or [afy] an
agency, departnment or instrunentality of any [ef—the
feregotng] such governmental unit or subdivision;

I. "property" neans real property, tangible
personal property, licenses, franchises, patents, tradenarks
and copyrights. Tangi ble personal property includes
el ectricity and manufactured hones;

J. "leasing" nmeans [anry] an arrangenent whereby,
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for a consideration, property is enployed for or by any
person ot her than the owner of the property, except that the
granting of a license to use property is the sale of a

| icense and not a | ease;

K. "service" neans all activities engaged in for
ot her persons for a consideration, which activities involve
predom nantly the performance of a service as distinguished
fromselling or |easing property. "Service" includes
activities performed by a person for its menbers or
sharehol ders. In determning what is a service, the intended
use, principal objective or ultinmate objective of the
contracting parties shall not be controlling. "Service"

i ncl udes construction activities and all tangi bl e personal
property that will become an ingredient or conmponent part of
a construction project. Such tangible personal property
retains its character as tangi bl e personal property until it
is installed as an ingredient or conponent part of a
construction project in New Mexico. However, sales of
tangi bl e personal property that will becone an ingredient or
conponent part of a construction project to persons engaged

in the construction business are sal es of tangi ble personal

property;

L. "use" or "using" includes use, consunption or
storage other than storage for subsequent sale in the
ordi nary course of business or for use solely outside this

st at e;

M "secretary" nmeans the secretary of taxation and
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revenue or the secretary's del egate;

N.  "manufactured hone" neans a novabl e or portable
housi ng structure for human occupancy that exceeds either a
width of eight feet or a length of forty feet constructed to
be towed on its own chassis and designed to be installed with
or without a permanent foundati on;

O "initial use" or "initially used" neans the
first enploynent for the intended purpose and does not
include the follow ng activities:

(1) observation of tests conducted by the
perforner of services;

(2) participation in progress reviews,
briefings, consultations and conferences conducted by the
perforner of services;

(3) review of prelimnary drafts, draw ngs
and other materials prepared by the perforner of the
servi ces;

(4) inspection of prelimnary prototypes
devel oped by the perforner of services; or

(5) simlar activities;

P. "research and devel opnent services" neans [ any]
an activity engaged in for other persons for consideration,
for one or nore of the foll owi ng purposes:

(1) advancing basic know edge in a
recogni zed field of natural science;

(2) advancing technology in a field of

t echni cal endeavor
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(3) the devel opnent of a new or inproved
product, process or systemw th new or inproved function,
performance, reliability or quality, whether or not the new
or inproved product, process or systemis offered for sale,
| ease or other transfer;

(4) the devel opnent of new uses or
applications for an existing product, process or system
whet her or not the new use or application is offered as the
rational e for purchase, |ease or other transfer of the
product, process or system

(5) analytical or survey activities
i ncorporating technol ogy review, application, trade-off
study, nodeling, sinmulation, conceptual design or simlar
activities, whether or not offered for sale, |ease or other
transfer; or

(6) the design and devel opment of prototypes
or the integration of systens incorporating advances,
devel opnents or inprovenents included in Paragraphs (1)

t hrough (5) of this subsection;

Q "local option gross receipts tax" neans a tax
aut horized to be inposed by a county or nunicipality upon the
taxpayer's gross receipts and required to be collected by the
departnment at the sane time and in the sane nmanner as the
gross receipts tax; "local option gross receipts tax"

i ncludes the taxes inposed pursuant to the Minicipal Local

Option Gross Recei pts Taxes Act, Supplenental Municipal G oss

Recei pts Tax Act, [ Speecial—Minieipal—Goss—Recetpts—Tax—~Aet]
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County Local Option Gross Receipts Taxes Act, Local Hospital
Gross Receipts Tax Act, County Correctional Facility Goss
Recei pts Tax Act
and such other acts as may be enacted authorizing counties or
municipalities to i npose taxes on gross receipts, which taxes
are to be collected by the departnent; [and]

R "prescription drugs" nmeans insulin and
substances that are:

(1) dispensed by or under the supervision of
a licensed pharmaci st or by a physician or other person
aut hori zed under state law to do so;

(2) prescribed for a specified person by a
person authorized under state |aw to prescribe the substance;
and

(3) subject to the restrictions on sale
contai ned in Subparagraph 1 of Subsection (b) of 21 USCA 353;

S. "food" neans any food or food product for hone

consunption that neets the definition of food in 7 USCA

2012(g) (1) for purposes of the federal food stanp prodgram

and

T. "retail food store" neans an establishnment that

sells food for hone preparation and consunption that neets

the definition of retail food store in 7 USCA 2012(k)(1) for

pur poses of the federal food stanp program whether or not

the establishnment participates in the food stanmp program"”

Section 3. EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 2000.
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