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BILL SHORT TITLE: Remove the “Subsequent Sale Taxable” from the Gross Receipts Tax Deduction for Resale of Services.

DESCRIPTION: This bill proposes one radical change and one technical change to the resale of services deduction under gross receipts tax. The technical change is that the resold service may be combined with other services, tangible personal property or licenses and still be eligible for a resale deduction. This accommodates an increasingly complex chain of events that take place in ordinary commerce. The profound change is to remove the requirement that the subsequent resale be taxable. Perhaps a listing of entities and transactions affected by this change might serve to elucidate how profound this proposal is:

· services sold to LANL for resale to the federal government.

· services sold to consolidation agents of Sandia N.L.. These agents receive NTTCs directly from Sandia, but may not issue NTTCs to service subcontractors since the services are not taxable. Most of this exposure has been eliminated by judicious contract writing.

· services sold to a reseller who subsequently sells the services outside the state. Under current law, the use of the service is in-state and taxable to the seller. Under this bill, the services would be deductible. Note: this is an area for tax planning under current law. If the reseller is an agent for the seller, then the sale from the seller to the ultimate buyer is currently deductible as a service for export. This bill would simply allow the deduction irrespective of this indirect procedure.

· subcontracted health services, including diagnostic procedures, where purchaser is an HMO or 501(c)(3).

· doctors and other health practitioners who contract with 501(c)(3) for acute and emergency services through a personal LLC. It is likely that under this proposal this practice will expand as hospitals will bill 3rd party payers on behalf of doctors with patient referrals at the hospital. Of course, if the 100% repeal of GRT on doctors, dentists, other health practitioners, nursing homes and for-profit hospitals passes, this new avoidance would not occur. Total exposure in this sector is almost $90 million.

· Under this bill, insured individuals will have insurance companies pay doctors directly. The insurance company (non-taxable entity) is reselling health services performed for individuals by the doctors. The mechanism of the reselling is the premium payment.

· If this bill passes, other areas of the Gross Receipts and Compensating Tax Act (GR&CTA) will be affected indirectly. It is likely that construction would become involved. First, receipts of architects and surveyors, for example, providing design and other essential services to construction contractors for speculative construction would arguably become deductible.  Determining when a service is consumed as opposed to “re-sold” will become a much more active part of tax administration.  

· Subcontracted specialized repair services have always created problems, and this bill would resolve that problem, at a modest cost in lost revenue.

· Including software in manufactured tangible personal property is a potential issue, although the Department has increasingly allowed the deductible inclusion of software in manufactured equipment, and the separate deductible inclusion of custom software in tangible personal property installed for and sold to government.

· A lot of entertainment is booked by non-profits organizations or governments – state fair and Popejoy Hall come to mind. The state does not currently collect a lot of tax from entertainers and professional athletes, but the services provided by these persons are gross receipts taxable. When the producer or promoter is a taxable entity, the contracted services are eligible for an NTTC, but when the producer or promoter is a non-profit or government entity, the services are taxable because the ticket price is not taxable. Pursuant to the provisions of this bill, these entities could issue NTTCs and render the services non-taxable.

EFFECTIVE DATE: July 1, 2001

FISCAL IMPACT (Thousands of dollars):  

Note: Parenthesis ( ) indicate a revenue loss:

	
	
	Recurring or
	

	Estimated Impact on Revenues
	Nonrecurring
	Funds 

	
	 FY 2002 
	Full Year
	     Impact     t     
	             Affected          .             

	
	(15,000)*
	(40,000)*
	Recurring
	General Fund

	
	(10,000)*
	(20,000)*
	Recurring
	Local Governments


These impacts should be considered an educated guess. Public testimony a few years ago put the gross receipts tax reimbursed by LANL to its subcontractors in the $15 million range. Detailed analysis using IMPLAN and 1997 Economic Census can establish the current tax base by industry, but there is simply no method for estimating the proportion of the tax base that would become non-taxable under the provisions of this bill. An approximate impact chart is included below. The technical correction portion of this bill, which allows services to be combined with other services, tangible personal property and licenses, is unlikely to cost more than $1M. Most of the more sophisticated taxpayers have already restructured contracts and payment relationships to take advantage of a services resale deduction. The cost of the technical correction portion of this bill is to extend the same deduction to less sophisticated taxpayers who have continued to pay GRT on the type of transactions listed in this bill. 

ADMINISTRATIVE IMPACT: minimal impact on processing but a profound impact on audit, taxpayer seminars and information, forms and instruction development, ruling and regulation, legal services bureau, protest and hearing. These changes overturn decades of carefully developed case law and policy. Innumerable rulings would have to be withdrawn and reissued. Hundreds of hours of ruling and regulation development would be followed by hundreds of hours of audit, legal, protest and hearing activity as the Department will struggle to implement the provisions of this bill. None of this activity is currently budgeted.

OTHER IMPACTS AND ISSUES:

1. The resale taxable provision was developed by our founding drafters (Franklin Jones, et. al.) essentially to impose tax on service contractors selling to the federal government. The principle was validated in the late 70s, early 80s in the ERDA v. New Mexico lawsuit. This resulted in a payment of $277,293,999 to the state in early 1983. 

2. The resale deduction will be easier for taxpayers, because the buyer of the service will not have to worry about compensating tax in those situations in which the service is not resold in a taxable transaction, and the seller of the service will not have to worry about whether he is accepting a Type 5 NTTC in the good faith belief that the subsequent sale will be taxable.  Consequently, administration of the deduction will be easier for the Department and taxpayers.

3. The change will bring the sale of services for resale deduction in line with the sale of tangible personal property for resale deduction.  Currently, the sale of tangible personal property for resale does not require that the subsequent sale be taxable.

4. Approximate analysis follows. Data were obtained from 1997 Economic Census, and from Intermediate Commodity coefficients embedded in the proprietary IMPLAN data base sold by MIG, Inc.

	Category
	Approximate tax base (millions)
	Approximate % newly deductible
	Approximate amount, newly deductible

	Services sold to Los Alamos National Lab. for resale to Federal Government
	350
	50.0%
	 175.0

	Services sold to consolidation agents of Sandia N.L.
	850
	15.0%
	 127.5

	Health services ... ER's, labs, diagnostic services
	100
	20.0%
	 20.0

	Health services -- contract w/ 501 (c)(3) and insurance companies
	1500
	20.0%
	 300.0

	Construction subcontractors, renting equipment ???
	113.5
	20.0%
	 22.7

	Software services resold through inclusion in tpp.
	569.7
	20.0%
	 114.0

	Repair services
	286.5
	5.0%
	 14.3

	Sales of services to U.S. Gov't, other than Sandia & Los Alamos
	100.0
	100.0%
	 100.0

	Other R & D.
	100
	100.0%
	 100.0

	Entertainment (non-profit purchaser)
	67.6
	10.0%
	 6.8

	Advertising
	592.5
	5.0%
	 29.6

	Business Associations
	106.7
	50.0%
	 53.4

	
	
	
	

	Total tax base reduction
	
	
	1063.24

	
	
	
	

	Approximate General Fund Impact
	
	
	42.53

	Approximate Local Impact
	
	
	21.26

	
	
	
	63.79


