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SPONSOR: Representative Larranaga

BILL SHORT TITLE: Punitive Damages Tax Act

DESCRIPTION: This bill imposes a "punitive damages tax" on the amount of punitive damages awarded by any court. The tax rate is 65% of the amount of the award. The bill is silent on whether “court award for punitive damages” includes or excludes taxes and attorney fees. The tax is imposed on the recipient. Any money collected by this tax is earmarked to the crime victims reparations fund. The tax is due on the fifth day of the month following the month in which the award is received.

EFFECTIVE DATE: July 1, 2001

FISCAL IMPACT (Thousands of dollars):

	
	
	Recurring or
	

	Estimated Impact on Revenues
	Nonrecurring
	Funds 

	
	 FY 2002 
	Full Year
	     Impact     t     
	             Affected          .             

	
	*
	*
	Recurring
	Crime Victims Reparations Fund


In any year, the total amount of punitive damages awarded by courts in the state could vary between $1,000,000 and $10,000,000. (Note: the district courts do not keep records on punitive awards, only totals.) In the case of a major chemical, nuclear or environmental accident, state courts could impose billions of dollars of punitive damages. Relatively few $1,000,000 awards are made by New Mexico courts, and those are mostly compensatory damages, not punitive. At the low end, this bill might generate $400 thousand for the crime victims reparation fund. At the high end, possibly $3 to $4 million would be available to the crime victims reparation fund.

ADMINISTRATIVE IMPACT: Few (10 or fewer) punitive damage awards annually would be involved. However, tapping the information from non-automated courts would be costly for the court system as well as the department. Determining when the taxable event occurred would also be very complex. Since the taxpayer base is not fixed, but varies from year to year, a quite complex registration and tracking system would have to be developed. Accounting and record-keeping would be a personal computer application. Revamping the court’s reporting system will be quite expensive.

TECHNICAL ISSUES:

1) Effective for awards received after August 20, 1996, punitive awards are subject to state and federal income tax. In the case of a substantial award, the combined state and federal tax rate can exceed 48%. This tax is not deductible against income tax, since it is not denominated an income tax.

2) The tax is imposed on the recipient of the award. In the usual situation, the plaintiff has executed a contract with an attorney such that the attorney gets 33 to 40% of the total award (compensatory plus punitive award). In this case, the 65% tax imposed on the punitive award, plus the 33 to 40% share of the award to the lawyer totals 98 to 105% of the award. Add federal and state income taxes, and the subtractions account for up to 155% of the award. 

3) It is not unlikely that the tax imposed by this bill would be overturned by a subsequent court as arbitrary, capricious, and confiscatory.
4) If it is the intent of the bill  to impose the 65% tax on the amount remaining after deducting attorney’s fees, or the amount after deducting attorney’s fees and state and federal taxes. An amendment would be required.

5) The effective date needs to be clarified as to imposition of tax on punitive damages that have been awarded but are awaiting appeal as of the effective date of the act.

6) It might be preferable to substitute “paid to the recipient” for “received” on page 1, line 24. It can be argued that an award is “received” when the court orders the award. 

7) “Punitive damages” are undefined. The definition may or may not include statutory damages (minimum recovery rates set by statute, see, e.g., 57‑12‑1, NMSA 1978) and double or triple damages granted under state or federal law. 

8) The bill imposes a tax on New Mexico residents. This is implicit, since New Mexico cannot impose taxes without some contact with the taxpayer. However, the bill may impose tax on any New Mexico resident who has received a punitive award in another state and subsequently moved to New Mexico. There is no implicit or explicit statute of limitations. Punitive damages awarded by federal courts or through class action lawsuits in other states are taxable pursuant to this bill, provided the recipient is a resident of New Mexico.

9) The constitutionality of punitive damages judgments is currently being questioned as violative of the due process clause of the Fourteenth Amendment. A tax measured by those awards would be subject to intense scrutiny.

OTHER ISSUES AND IMPACTS:

1) The district courts do not track punitive damages separate from total awards. To inform the department of punitive damages will require extensive reworking of their automated and non-automated systems and procedures.

2) While this “stand-alone” tax is administrable if the judgement is rendered by a New Mexico court, it is not administrable for class action or other-state awards to a New Mexico resident.   The extent to which federal courts could be compelled to provide timely information is really questionalble.

