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BILL SHORT TITLE:  Repeal Gross Receipts Tax on Food

CONFLICTS, DUPLICATES, COMPANIONS: HB-468 proposes a taxpayer credit for the state portion of gross receipts tax on food for home consumption. SB-367, virtually identical to 1999’s SB-283, repeals the gross receipts tax on food, but allows local governments to impose a new local government gross receipts at the stated local option rate.

DESCRIPTION: This proposes the repeal of the gross receipts tax on food effective July 1, 2002.  No  provision is made to deal with local gross receipts revenue bond impairment issues.
EFFECTIVE DATE:  July 1, 2001. 

FISCAL IMPACT (Thousands of dollars):  

Note: Parenthesis ( ) indicate a revenue loss:

	
	
	Recurring or
	

	Estimated Impact on Revenues
	Nonrecurring
	Funds 

	 FY 2002 
	FY 2003
	FY 2004   
	     Impact     t     
	             Affected          .             

	(52,900)
	(58,900)
	(60,100)
	Recurring
	General Fund

	(41,700)
	(46,400)
	(47,200)
	Recurring
	Municipal 1.225%

	(93,600)
	(105,300)
	(107,300)
	
	Total


ADMINISTRATIVE IMPACT:
This bill will cause a major impact on the regulatory process, but imposes an insignificant burden on revenue processing, forms development and  systems maintenance. No state satisfactorily administers a sales tax exemption for food without litigation, protest and controversy. The definitional problems are acute and continuing. A few examples are detailed in the “OTHER ISSUES AND IMPACTS”. Fortunately, New Mexico can adopt other state’s regulations to detail “bright lines”. Without “cribbing” however, the Department would be faced with a massive regulatory effort. 

TECHNICAL ISSUES: 

· The repeal of the tax on food (decreasing revenue statewide by over 5%) might trigger a downward adjustment of some revenue bonds by the rating agencies. In this case, the state has impinged on the covenants under which the bond was sold, and simultaneously breached the “full faith and credit” provisions of the constitution. Bondholders could sue for loss of capital value of their bonds and could, presumably, win a settlement at least equal to the amounts by which their capital had eroded. The Department does not know how likely this scenario is, but feels it important to point out the risk.

OTHER IMPACTS AND ISSUES:

1. Five-year impact is as follows:

	
	FY 2002
	FY 2003
	FY 2004
	FY 2005
	FY 2006

	State General Fund
	(52,900)
	(58,900)
	(60,100)
	(61,400)
	(62,800)

	Local Governments
	(41,700)
	(46,400)
	(47,200)
	(48,200)
	(49,300)


	1997 Economic Census (Line of Business Data)
	Taxable
	Muni 

	
	Food
	Share

	Supermarkets
	1,338,799
	 94.7%

	Convenience Stores
	45,630
	 94.7%

	Specialty food stores (meat markets, bakeries, fish markets)
	30,678
	 94.7%

	Department stores, incl. Walmart
	59,361
	 97.0%

	Other general merchandise, incl. warehouse
	132,769
	 79.9%

	
	1,607,237
	


These data exclude FY 2000 estimate of the value of food stamps of $146M.

3. Data for this estimate was derived from the 1997 Census of Retail Trade in New Mexico and applying the patterns exhibited in the “Merchandise Lines by Kind of Business” and “Kinds of Business by Broad Merchandise Line” from the 1997 Economic Census published by the U.S. Census Bureau, U.S. Department of Commerce, Economics and Statistics Administration.

4. Snacks and non-food stamp retail are excluded, as are sales of food items from non food-stamp stores. This is about 26% of the food purchased for non-premise consumption.

	Food & Snacks (millions)
	FY 2002

	Supermarkets
	

	    Food
	1,403.0

	    Snacks, & prepared food
	27.7

	Convenience Stores
	

	    Food
	47.8

	    Snacks, & prepared food
	3.2

	Specialty Food Stores
	32.2

	General Merchandise Stores
	219.9

	All Others
	451.8

	
	2,185.5


If these other premises were included and snacks, prepared meals, hand-dipped ice cream, frozen yogurt, etc were included in the bill, the full-year (FY 2002) impact would increase to over $122M.

5. The financial benefits of this bill will not go primarily to low-income citizens of the state. First, the lowest income 62,000 families, with 164,000 persons, are food stamp recipients. Food purchased with food stamps are deductible from gross receipts. Secondly, purchases for food tend to consume a greater percentage of household budget as income rises. Because of this effect, 50% of the benefit of this bill will go to the 20% of the population with the highest income. 

6. The low-income comprehensive tax rebate, an innovative, but technical and difficult to understand program, gives back to the lower income citizens of the state, with modified gross income of $22,000 or less, all or a portion of the gross receipts taxes paid on food, medical services, fuel and electricity, and all other commodities and services purchased by poor citizens. This proposed credit is, in some fashion, a “double dip”, as the state gross receipts tax on food will be lower, while, at least in the short run, the families’ LICTR payments stay constant.
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Example: Impact of this bill on family with $35K in family income would be $207 if local governments do impose LOFGRT and $270 if they do not. This is old data – 1988 – from Consumer Expenditure Survey, but should not be far-off.

7. Some of the most amusing anecdotes in governance derive from the attempt to exempt or tax food. New York attempts to distinguish between good food and bad food -- small marshmallows are good food (not taxable) because they are used for "cooking" in fruit salads, jello salads and sweet potatoes; large marshmallows are junk food (taxable) because they are eaten by themselves. A heated burrito from the deli section will be taxable under this bill, but a frozen burrito taken home and heated in the microwave oven is creditable. The best story is told by University of Connecticut Law Professor Rick Pomp collected during his tenure as chairman of the Massachusetts Tax Reform Commission. This commission received a letter from a butcher, “I understand, sir, that hot chicken is taxable, but cold chicken is exempt. My question is ‘how hot does the chicken have to be’ and ‘where do you put the thermometer?’

8. The gross receipts tax is imposed on the seller. While most of this deduction will be returned from the grocer to the customer, there is no law – state or economic – that would force the grocer to pass the tax savings on to customers.

9. Some of the old “merit goods” arguments for allowing a food for home consumption have been overtaken by commercial and social patterns. Many low to moderate income couples have found that net income increases if both adult members of a family work. But, under the time realities of both adults working one or two jobs, dinner is more likely to be a burger at McDonald's than a home-cooked pot roast. Which meal gets the seller a tax credit?  The pot roast. The burger is fully taxable.

10. The intellectual antecedents of this proposal are thin, and may no longer be valid. The earliest reference is Erasmus (1466-1536), who wrote in 1498, “A good prince will tax as lightly as possible those commodities which are used by the poorest members of society: e.g. grain, bread, beer, wine, clothing and all other staples without which human life could not exist.” Note, that this is an principle of equity, not merit. New Mexico, with its food stamp exemption and LICTR have satisfactorily addresses the problems of regressivity of taxing food. No serious philosopher has proposed an exemption from taxation of food consumed by the average or richer members of society.

11. This proposal will prove to be a small nuisance for grocers. Their cash registers must separate (1) food stamp purchases which will remain exempt and not reported (although the majority of grocers treat receipts from food stamps as deductible); (2)  food stamp defined food for home consumption for which the effective rate is zero and the receipts deductible; and (3) non-food items, for which the gross receipts tax rate is the state rate plus county and municipal local option rates less any applicable municipal taxpayer credit. However, on the monthly CRS-1, deductible food sales are simply lumped together with all other deductions and reported by location. 

