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DATE: March 5, 2001
Submitted by: TAXATION AND REVENUE DEPT.       

T. GLENN ELLINGTON, SECRETARY

BILL NUMBER:  SB-447 as amended by SJC and on Senate Floor (twice)

SPONSOR:  Senator Cravens

BILL SHORT TITLE:  Ignition Interlock Devices

CONFLICTS, DUPLICATES, COMPANIONS:  HB-381, SB-305, SB-306

DESCRIPTION: This bill would require 1st conviction DWI offenders, should their sentence be suspended in whole or in part, be on probation for a period of from 1 year to 2 years (current law specifies 90 days to 1 year).  Current law allowing installation of an ignition interlock device as a condition of probation for 2nd and subsequent convictions is revised in the bill to specify an ignition interlock device would be required for a period of 1 year as a condition of probation.  The device would be installed on the all vehicles driven by the offender pursuant to rules adopted by the (traffic safety) bureau.” SJC amendments provide that an offender driving a vehicle not equipped with an interlock device violates the conditions of probation.  Senate Floor amendment #1 reinstated the use of ignition interlocks for subsequent offenders as an option  to having all vehicles owned by the violator impounded or immobilized for the period of license revocation. If the violator elects to have an ignition interlock installed, it must remain on the vehicle for one year after the violator’s license is reinstated. Senate Floor amendment #2 provides that a “fee” of 10% of “the amount charged to lease” each device is imposed on persons “who provide ignition interlock devices”. The fee is to be remitted  to the motor vehicle division of TRD.

EFFECTIVE DATE:  July 1, 2001

FISCAL IMPACT:  No fiscal impact

ADMINISTRATIVE IMPACT:  No administrative impact on the department.

TECHNICAL ISSUES: 

1. A driver can also lose his or her privileges to drive under an administrative revocation under Section 66-8-112, part of the Implied Consent Act.  Even though a person may be treated as a first-time DWI by the court, the Department may know that the person has had prior DWI convictions and revoke the license for a period of time including the period the court requires use of an ignition interlock.  This, to say the least, will deliver conflicting messages to the convictee.

2. A person convicted of 1st DWI may have refused to provide a breath test. This violator will have had his drivers license administratively revoked for one year. The court will order a one-year installation of an ignition device in a vehicle owned by the violator even though the violator’s license is revoked because of the implied consent condition. This will be, at best, confusing to the court and to the violator. The Senate floor amendment #1 made it clear that the one year term for the device installed pursuant to subsequent conviction begins when the violator’s license is reinstated. This same provision should be imposed on the 1st violator, whether the reinstatement is via a valid limited license, a 90-day suspension or a 1-year suspension.

1. While the Senate Floor amendment #2 imposes a 10% fee on persons who provide devices to violators, the tax base is the lease fee amount. If a device is purchased outright, there will be no fee. The cost of purchasing such a device will probably be cheaper than the cost of leasing for 1 year – which is the minimum term for installation.

2. This device fee is highly reminiscent of the proscribed Controlled Substance Fee enacted in 1989 and repealed implicitly following a U.S. Supreme Court decision in 1994 explicitly, effective about July 1, 1995. In that case, there was a penalty imposed by a court, then a separate determination and assessment of the controlled substance tax constituted a double jeopardy. The problem here is that the cost of installing an ignition interlock is an additional criminal penalty, perhaps imposed administratively. For first offenders, the ignition interlock is imposed as a condition of probation for the duration of the probation. There is probably no problem with this since it is imposed at the same time and by the same judge in the same process as any other penalties associated with the single DWI violation. The problem comes in the use of the ignition interlock for subsequent offenders with an associated cost imposed perhaps administratively. It may be possible for the agents for the court who are charged with impounding or immobilizing a violator’s vehicle will negotiate this alternative.

3. Any sale or lease price for an ignition interlock system is subject to gross receipts tax. Without additional amendatory legislation, the ignition interlock fee, intended to provide money to the “ignition interlock fund” will be in the base for the gross receipts tax. Thus, there will be a gross receipts tax impact for local governments and the state. This is not particularly a problem – the state imposes the gross receipts tax on liquor including state and federal liquor excise taxes and on cigarettes including state and federal cigarette excise taxes – but this may be seen as “bullying” tactics. Certainly, the battle cry “double taxation” would apply. In the alternative, the amendment could include an exclusion from gross receipts in the definition of gross receipts tax at 7-9-3 (F)(2) of unnamed taxes amounts imposed to fund the ignition interlock fund.

4. Instead of creating new sections of law to impose this fee, Section 66-6-23 NMSA 1978 should be amended.   

OTHER IMPACTS AND ISSUES:

· It is unclear how the time periods established in the bill will be enforced. Once the violator’s driving privileges are reinstated by MVD, the devices are intended to remain installed and effective for one or two years. 

