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APPROPRIATION
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SOURCESOF INFORMATION

NM Department of Labor

Attorney Genera (AG)

Administrative Office of the Courts (AOC)
SUMMARY

Synopsis of Bill

Thisbill protects employees of public and private employers from discipline or discharge without just
cause. An employee who believes that he or she has been disciplined or discharged without just
cause may bring action for damages in district court and the employer has the burden of proof to show
that the discipline or discharge was for just cause. Further, if the employee prevailsin the action, the
court shall award triple damages, reinstatement, court costs including attorney fees, and such other
equitable relief the court deems appropriate.

Significant Issues

According to the Attorney General, in New Mexico employment relationships are at-will absent a
contract stating otherwise. In other words, an employer may terminate the services of an employee
for any reason or no reason, so long as the basis for the termination is not contrary to public policy.
The Supreme Court has defined public policy to be embodied in the laws of the legislature and courts
related to the public as awhole rather than the parties to a particular conflict. See Shovelin v. Central
New Mexico Elec. Coop., Inc., 115 N.M. 293, 303, 850 P.2d 996, 1006 (1993). HB 717, the Attorney
General explains, changes the employment relationship by establishing that employers only may
terminate employees for “just cause. HB 717 defines
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thisas areason that isrationally related to an employee’ s competence or turpitude or the proper
performance of his or her dutiesand “that is not in violation of the employee’ s civil or constitutional
rights....”

ADMINISTRATIVE IMPLICATIONS

DOL anticipates an (1) increase in the amount of litigation in the private sector and (2) increase
litigation in the public sector because it provides “for cause” protection to probationary, temporary
and term employees. HB 717 requires “for cause” justification for all disciplinary actions, including
oral and written reprimands which do not now require that showing.

The Administrative Office of the Courts(AOC) states that as is the case with most public employees,
New Mexico Judicial Branch employees are subject to a probationary period of one year during which
they may be terminated without cause. However, once they survive this probationary period, courts
have determined that employees have a reasonabl e expectation of continued employment, essentially
aproperty interest in that job as the employee’ s means of livelihood. Therefore, a government
employer must first provide due processiif it intends to take adverse action (for just cause) that may
have an adverse impact on a public employee’'s

employment.

According to the U.S. Supreme Court, as pointed out by AOC, due process means that the employee
must be given an opportunity for a hearing before he or she is deprived of any significant property
interest. In Cleveland Board of Education v. Loudermill, the Supreme Court stated that this principle
reguires some kind of hearing prior to the discharge of an employee who has a constitutionally
protected property interest in his or her employment.

CONFLICT/DUPLICATION
Duplicate of SB 487.
DOL indicated that the bill conflicts with the following State Personnel Rules and case law:

State Personnel Rule 1 NMAC 7.11.10.2 requiresthat disciplinary measuresfor just cause only
apply to permanent, non-probationary employees. The Personnel Rule also defines just cause.
The definition in this proposal conflicts with the SPO rule and the provision would give job
protection to even probationary temporary and term employees.

State Personnel Rule 1 NMAC 7.11.11 alows for disciplinary measures including dismissal of
probationary and temporary employees within State Government, with a 24 hour written notice
and does not require just cause.

Conflicts with State Personnel Rule INMAC 7.11.10.2 permitting discipline such as oral or
written reprimands without just cause.

Conflictswith NM case law that holds that NM is an “at will” state, meaning an employer may

discharge an employee for any reason or no reason, and only prohibits the employer from
dismissing an employee for discriminatory reasons.

OTHER SUBSTANTIVE ISSUES
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The probationary period exists as period of time during which the employee must demonstrate the
ability to adequately perform the job. Failure to demonstrate this ability allows the employee to be
terminated at will without grievance rights.

Expands the “for cause” protection to include probationary, temporary and term employees of
government agencies.
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