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FISCAL IMPACT REPORT

SPONSOR: Martinez DATE TYPED: 3/5/01 HB 903

SHORT TITLE:  Disposition of Mentally Disabled Criminal SB

ANALYST:  Esquibel

APPROPRIATION

Appropriation Contained Estimated Additional I mpact Recurring Fund

or Non-Rec Affected
FYo1 FY02 FYOo1 FYO02

N/A

(Parenthesis () Indicate Expenditure Decreases)
SOURCESOF INFORMATION

Attorney General’s Office (AG)
Public Defender’ s Department (PDD)
Administrative Office of the Courts (AOC)

No Response
Administrative Office of the DA (AODA)

Criminal/Juvenile Justice Coordinating Council (CJJC)
Human Services Department (HSD)

Department of Health (DOH)

State Parole Board (SPB)

Corrections Department (CD)

Crime Victim’s Reparation Commission (CVRC)
Department of Public Safety (DPS)

SUMMARY

Synopsis of Bill

House Bill 903 revises a section of the Mental 11lness and Competency Code, which isthe statute
governing the disposition of criminal defendants who are found to be incompetent to stand trial. The
purpose of the bill appears to be to make provisions of the statute relating to criminal defendants with
mental retardation consistent with the provisions relating to criminal defendants who are incompetent
for reasons other than mental retardation, such as mental illness.
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Significant Issues

FISCAL IMPLICATIONS

The PDD indicates HB903 would substantialy increase expenditures by District Attorney offices to
provide attorney representation at court hearings. In turn, the Public Defender Department would be
compelled to expend more assets for increased attorney representation at court hearings, and to litigate
the congtitutionality of the commitment terms (see substantive discussion below). In addition, the PDD
would spend considerable time and money on tracking and monitoring services and attorney and social
worker client interviews, including per diem and mileage expenses for travel to Las Vegas Medical
Center. Expert witnesses cost aminimum of $50.0 ayear which would berequired to provide evaluation
and testimony evidence, particularly on theissue of dangerousness. Lesstangible costswould alsorise,
because local sheriff department time would be required to transport the client from the Las Vegas
Medical Center to and from hearings. The provisions of the bill would necessitate coordination with the
PDD that could prove both costly and inconvenient to matters previously docketed, and lost or wasted
attorney and staff time. There would also undoubtedly be increased detention center costs for housing
high-risk clientsaround hearing dates, increased coststo courtsholding review hearingsevery twoyears,
and any other hearings on issues as they may arise. The PDD would be required to provide
representation at these hearings.

TECHNICAL ISSUES

The AG indicates the current version of 8§ 31-9-1.6 appears to provide for procedures for the
commitment of incompetent criminal defendants with mental retardation distinct from the procedures
for the commitment of incompetent crimina defendantswith mental illness. Asitisnow written, 8 31-9-
1.6transformsthecriminal commitment proceeding into acivil commitment proceeding whenthedistrict
court findsthe defendant (1) has mental retardation, (2) will not become competent within nine months,
and (3) presents a likelihood of harm to others.

The purpose of this bill seems to be to require procedures for the commitment of a crimina defendant
who has mental retardation identical to the proceduresfor the commitment of acriminal defendant who
has menta illness. In other words, the bill eliminates the provision transforming the proceeding into a
civil commitment and adds provisions identical to the provisions that apply to a mentally ill criminal
defendant. For example, the bill requiresthe district court to find by clear and convincing evidence that
the defendant committed one of several enumerated crimes (no such finding is required by the current
version of the statute). In addition, the bill requires hearings every two yearsto review the defendant's
competency and dangerousness, and requiresrelease of the defendant if heisfound not to be dangerous.
Both of those provisions already apply to mentally ill crimina defendants.

If the purpose of the bill isto require the same procedures for the commitment of incompetent criminal
defendants with mental retardation as those required for the commitment of incompetent criminal
defendantswith mental illness, thenitisnot necessary. A better approach would beto eliminate § 31-9-
1.6 altogether and amend other sections of the statute to reflect the fact that they apply to al
incompetent defendants regardless of the reason for their incompetence.

If the legislature wishes to amend rather than eliminate § 31-9-1.6, then the bill should be amended as
follows:

@ Section 31-9-1.6(B) should be changed to include the language used in Sections
31-9-1.4(A) and 1.5(B) requiring afinding by clear and convincing evidence that the defendant
committed afelony that involvestheinfliction of great bodily harm on another person; afelony
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that involves the use of a firearm; aggravated arson, as provided in Section 30-17-6 NMSA
1978; criminal sexual penetration, asprovided in Section 30-9-11, NM SA 1978; criminal sexua
contact of a minor, as provided in Section 30-9-13 NMSA 1978. Without this change, a
defendant who has committed other violent fel onies such as second-degree murder, manslaugh-
ter, aggravated battery or aggravated assault, could not be committed under this section,
although a mentally ill person who has committed such offenses could be committed under
Section 31-9-1.5.

(b) Section 31-9-1.6(B) should aso indicate that the finding that the defendant
remains dangerousto himself or others should be made by applying the definition of dangerous-
ness provided in Section 31-9-1.2(D).

OTHER SUBSTANTIVE ISSUES

The PDD indicates that as drafted, HB903 is unconstitutional on itsface. It provides amost identical
dispositionfor defendantswith mental retardation who arefoundincompetent to stand trial asdefendants
with mental illness with certain notable and problematic exceptions in procedural requirements.

The proposed bill provides commitment criteria that is less stringent and release criteria that is more
stringent for defendantswith mental retardation than for all other defendantssimilarly situated. All other
defendants (without a diagnosis of mental retardation) must first be found incompetent to stand trial,
without a substantial probability of attaining competency within areasonable period of time. They aso
must be found to meet the higher standard of dangerousness under 31-9-1.2(D)("if released, defendant
presents serious threat of inflicting great bodily harm on another or of committing criminal sexual
penetration or criminal sexual contact of aminor”) to be criminally committed.

HB903does not requireafinding that thereisnot asubstantial probability of attaining competency within
areasonable period of time. More problematic, it requires alesser standard of dangerousness, defined
only as “dangerous to himself or others” This standard is less stringent than required for civil
commitment (“likelihood of serious harm to self or others’). Further the bill does not provide the
requisite standard for this finding. Given the nature of this particular disability, it is unlikely that
individuals who would fall under this section would ever attain competency. Therefore, the only way
to be released would be to overcome the “dangerous’ definition. Given how broad the definition is, it
isunlikely that anyone would be able to prove otherwise. The bill also failsto provide any remedy for
failure of the court to provide regular review hearings. Thus, thisbill setsup proceduresfor permanent
ingtitutionalization for individuals with mental retardation.

HB903 is inconsstent with the least drastic means principle by mandating commitment in a secure,
locked facility upon afinding by clear and convincing evidence that the defendant committed the crime.
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