CHAPTER 18
CHAPTER 18, LAWS 2002

AN ACT
RELATI NG TO TAXATI ON; AMENDI NG AND ENACTI NG SECTI ONS OF THE
NMSA 1978 TO CONFORM TO THE FEDERAL MOBI LE
TELECOVMUNI CATI ONS SOURCI NG ACT.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO

Section 1. A new section of the Gross Receipts and
Conmpensating Tax Act is enacted to read:

“ADDI TI ONAL DEFI NI TI ONS. - -

A. As used in the G- oss Receipts and Conpensati ng
Tax Act, "gross receipts" includes the receipts of a hone
service provider from providing nobile tel ecomunications
services to custoners whose place of primary use is in New
Mexico if:

(1) the services originate and termnate in
the sane state, regardless of where the nobile
t el ecomuni cati ons services originate, term nate or pass
t hrough; and

(2) the charges for such services are billed
by or for a custonmer's hone service provider and are deened
provi ded by such hone service provider.

B. For the purposes of this section, "hone
service provider", "nobile tel ecomuni cations services",
"custoner" and "place of primary use" have the meanings
given in the federal Mbile Tel econmuni cati ons Sourcing
Act . "

Section 2. A new section of the Gross Receipts and
Conmpensating Tax Act is enacted to read:

"EXEMPTI ON- - GROSS RECEI PTS TAX- - SALE OF CERTAI N
TELECOVMUNI CATI ONS SERVI CES. - - Exenpted from the gross
recei pts tax are receipts of a home service provider from
provi di ng nobi |l e tel ecomuni cati ons services to persons
whose place of primary use i s outside New Mexico, regardl ess
of where the nobile tel ecomunications services originate,
termnate or pass through. For the purposes of this
section, "honme service provider”, "nobile tel ecomrunications
services" and "place of primary use" have the neani ngs given
in the federal Mobile Tel ecommuni cations Sourcing Act."

Section 3. Section 7-9-5 NWVSA 1978 (being Laws 1966,
Chapter 47, Section 5) is anended to read:



"7-9-5. PRESUMPTI ON OF TAXABI LITY. - -

A. To prevent evasion of the gross receipts tax
and to aid inits admnistration, it is presuned that al
recei pts of a person engaging in business are subject to the
gross receipts tax. Any person engaged solely in
transactions specifically exenpt under the provisions of the
Gross Recei pts and Conpensating Tax Act shall not be
required to register or file a return under that act.

B. |If receipts fromnontaxable charges for nobile
t el ecomruni cati ons services are aggregated with and not
separately stated fromtaxable charges for nobile
t el econmuni cati ons services, then the charges for nontaxable
nmobi | e tel ecommuni cations services shall be subject to gross
recei pts tax unless the home service provider can reasonably
i dentify nontaxabl e charges in its books and records that
are kept in the regular course of business. For the
pur poses of this subsection, "charges for nobile
t el econmuni cati ons services", "hone service provider" and
"mobi |l e tel ecommuni cations services" have the neani ngs given
in the federal Mobile Tel econmuni cations Sourcing Act."

Section 4. Section 7-9C- 2 NMSA 1978 (being Laws 1992,
Chapter 50, Section 2 and al so Laws 1992, Chapter 67,
Section 2, as anended) is anended to read:

"7-9C-2. DEFINITIONS.--As used in the Interstate
Tel ecommuni cati ons G oss Recei pts Tax Act:

A. "charges for nobile tel ecomuni cations
services" has the nmeaning given in the federal Mbbile
Tel ecomruni cati ons Sourcing Act;

B. "departnent"” nmeans the taxation and revenue
departnent, the secretary of taxation and revenue or any
enpl oyee of the departnent exercising authority lawfully
del egated to that enployee by the secretary;

_ C. "engaging in interstate tel econmunications
busi ness" means carrying on or causing to be carried on the
busi ness of providing interstate tel ecommunicati ons servi ce;

D. "hone service provider" has the neaning given
in the federal Mobile Tel ecommuni cati ons Sourcing Act;

E. "interstate tel econmunications gross receipts”
means the total anount of noney or the value of other
consi deration received from providi ng:

(1) interstate tel ecomunications services,
ot her than nobile tel ecommuni cations services, that either
originate or termnate in New Mexico and are charged to a
t el ephone nunmber or account in New Mexico, regardless of



where the bill for such services is actually delivered [but
exeludes]; and

(2) nobile tel econunications services that
originate in one state and term nate in any |ocation outside
that state, whether within or outside the United States, to
a customer with a place of primary use in New Mexi co.
"Interstate tel econmuni cati ons gross receipts" excludes
nmobi | e tel ecommuni cations services provided to a custoner
with a place of primary use outside of New Mexico, cash
di scounts allowed and taken and interstate
t el ecommuni cati ons gross recei pts tax payable for the
reporting period. Also excluded from"interstate
t el ecommuni cati ons gross recei pts" are any gross receipts or
sal es taxes inposed by any Indian nation, tribe or pueblo;
provided that the tax is approved, if approval is required
by federal l[aw or regulation, by the secretary of the
interior of the United States; and provided further that the
gross receipts or sales tax inposed by the Indian nation,
tribe or pueblo provides a reciprocal exclusion for gross
recei pts, sales or gross receipts-based excise taxes inposed
by the state or its political subdivisions;

F. "interstate tel econmunications service" neans
the service of originating or receiving in New Mexico
interstate and international tel ephone and tel egraph
service, including but not limted to the transm ssion of
voi ce, nessages and data by way of electronic or simlar
means between or anong points by wire, cable, fiber-optic,
| aser, mcrowave, radio, satellite or simlar facilities;

G "mobile tel econmmuni cations services" has the
meani ng given in the federal Mobile Tel econmuni cations
Sour ci ng Act;

H.  "person" neans any individual, estate, trust,
receiver, cooperative association, club, corporation,
conpany, firm partnership, limted liability conpany, joint
venture, syndicate or other entity; the United States or any
agency or instrunentality of the United States; or the state
of New Mexico or any political subdivision of the state;

|. "place of primary use" has the nmeaning given
in the federal Mobile Tel ecommuni cati ons Sourcing Act;

J. "private conmunications service" nmeans a
dedi cated service for a single custoner that entitles the
custoner to exclusive or priority use of a conmunications
channel or group of channels between a | ocation within New
Mexi co and one or nore specified |ocations outside New
Mexi co; and

K. "w de-area tel ephone service" neans a
t el ephone service that entitles the subscriber, upon paynent



of a flat rate charge dependent on the total duration of al
such calls and the geographic area selected by the
subscriber, to either nmake or receive a | arge vol une of

t el ephoni ¢ conmuni cations to or from persons |ocated in
speci fi ed geographi cal areas.”

Section 5. Section 7-9C-4 NMSA 1978 (being Laws 1992,
Chapter 50, Section 4 and al so Laws 1992, Chapter 67,
Section 4) is anended to read:

"7-9C-4. PRESUWPTI ON OF TAXABI LI TY. - -

A. To prevent evasion of the interstate
t el ecommuni cati ons gross receipts tax and to aid inits
adm nistration, it is presuned that all receipts of a person
engaging in interstate tel ecommuni cati ons business are
subject to the interstate tel econmuni cati ons gross receipts
t ax.

B. |If receipts fromnontaxable charges for nobile
t el ecomruni cati ons services are aggregated with and not
separately stated fromtaxable charges for nobile
t el econmuni cati ons services, then the charges for nontaxable
nmobi | e tel ecommuni cations services shall be subject to
interstate tel ecommuni cati ons gross receipts tax unless the
home service provider can reasonably identify nontaxable
charges in its books and records that are kept in the
regul ar course of business.”

Section 6. Section 63-9D-9.2 NVSA 1978 (being Laws
2001, Chapter 110, Section 13) is anmended to read:

"63-9D-9.2. | MPOSI TI ON OF SURCHARGE--LI ABILITY OF USER
FOR SURCHARCE- - COLLECTI ON- - UNCOLLECTED AMOUNTS. - -

A. There is inposed a wirel ess enhanced 911
surcharge in the anbunt of fifty-one cents ($.51) that shal
commence with the first billing period of each subscriber on
or follow ng ninety days after July 1, 2001.

B. Commercial nobile radio service providers
shall be required to bill and collect the wrel ess enhanced
911 surcharge fromtheir subscribers whose places of primary
use, as defined in the federal Mobile Tel econmuni cations
Sourcing Act, are in New Mexico. The wireless enhanced 911
surcharge required to be collected by the comrercial nobile
radi o service provider shall be added to and stated clearly
and separately in the billings to the subscriber. The
wi rel ess enhanced 911 surcharge coll ected by the comerci al
nobi |l e radi o service provider shall not be considered
revenue of the commercial nobile radio service provider

C. A billed subscriber is liable for paynent of
the wirel ess enhanced 911 surcharge until it has been paid



to the commercial nobile radio service provider

D. A comercial nobile radio service provider has
no obligation to take legal action to enforce the collection
of the wirel ess enhanced 911 surcharge. An action may be
brought by or on behalf of the departnent. A commerci al
nmobi l e radi o service provider, upon request and not nore
than once a year, shall provide the departnent a list of the
wi rel ess enhanced 911 surcharge anounts uncol |l ected al ong
wi th the nanes and addresses of subscribers who carry a
bal ance that can be determ ned by the conmercial nobile
radi o service provider to be the nonpaynent of the wrel ess
enhanced 911 surcharge. The commercial nobile radio service
provi der shall not be held liable for uncollected wreless
enhanced 911 surcharge anounts.”

Section 7. Section 63-9F-11 NVSA 1978 (being Laws
1993, Chapter 54, Section 11, as anended) is anended to
read:

"63-9F-11. | MPCSI TI ON OF SURCHARCE. - -

A. A telecomunications relay service surcharge
of thirty-three hundredths of one percent is inposed on the
gross anount paid by custoners for

(1) intrastate tel ephone services, other
t han nobil e tel econmuni cations services, provided in this
state; and

(2) intrastate nobile tel ecommunications
services that originate and termnate in the sane state,
regardl ess of where the nobile tel econmunicati ons services
originate, term nate or pass through, provided by hone
service providers to custoners whose place of primary use is
i n New Mexi co.

The surcharge shall be included on the monthly bill of
each custonmer of a |ocal exchange conpany or other
t el ecommuni cati ons conpany providing intrastate tel ephone
services or intrastate nobile tel ecommunications services
and paid at the time of paynent of the nonthly bill.
Recei pts fromselling a service to any ot her
t el ecommuni cati ons conpany or provider for resale shall not
be subject to the surcharge. The custoner shall be liable
for the payment of this surcharge to the | ocal exchange
conpany or other teleconmmunications conpany providing
intrastate tel ephone services to the custoner. For the
pur poses of this subsection, "honme service provider”
"mobi |l e tel ecomuni cations services" and "place of primary
use" have the neanings given in the federal Mbile
Tel ecommuni cati ons Sourcing Act.

B. Every tel ecommunications conpany providing



intrastate tel ephone services shall be responsible for
assessing, collecting and remtting the tel ecommunications
relay service surcharge to the taxation and revenue
departnent. The anount of the tel econmunications relay
service surcharge collected by a tel econmuni cations conpany
shall be remtted nonthly to the taxation and revenue
departnment, on or before the twenty-fifth of the nonth

foll owi ng collection, which shall adm nister and enforce the
col l ection of the surcharge pursuant to the provisions of
the Tax Admi nistration Act.

C. The taxation and revenue departnent shal
remt to the tel ecomunications access fund the anount of
t he tel econmuni cations relay service surcharge coll ected
| ess any amount deducted pursuant to the provisions of
Subsection D of this section. Transfer of the net receipts
fromthe surcharge to the tel econmuni cations access fund
shall be made within the nonth follow ng the nonth in which
the surcharge is coll ected.

D. The taxation and revenue departnent may deduct
an anmount not to exceed three percent of the
t el ecomuni cations relay service surcharge collected as a
charge for the adm nistrative costs of collection, which
amount shall be remitted to the state treasurer for deposit
in the general fund each nonth.

E. The general services departnent shall report
to the revenue stabilization and tax policy commttee
annual |y by Septenber 30 the following information with
respect to the prior fiscal year:

(1) the amount and source of revenue
recei ved by the tel ecommuni cati ons access fund;

(2) the amount and category of expenditures
fromthe fund; and

(3) the balance of the fund on that June
30."

Section 8. EFFECTI VE DATE. --The effective date of the
provisions of this act is August 1, 2002.

HOUSE BI LL 299, AS AMENDED



