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SUMMARY

Synopsis of Bill

The House Floor Substitute for House Bill 634 does two distinct things, the first relating to
rights-of-way and the second relating to Qwest’s “Rural Extension Fund.”

First, the bill adds a new section to the New Mexico Telecommunications Act relating to rights
of way for telecommunications companies and establishing that a telecommunications company
does not need to provide service in certain cases. The bill requires a telecommunications com
pany to obtain all rights of way necessary to provide telephone service. However, it allows a
company not to count any order for telephone service as a“held order” if the order requires that
right of way must be obtained. It requires a telecommunications company to maintain alist of all
orders not filled because of failure to obtain rights of way and to file the reports with the PRC.

Section 1.E permits a telecommunications company to refuse to provide service that has “limited
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demand” or involves a“large capital expenditure’ if the service is “deemed to be not in the pub-
lic interest or would place an undue burden on the general body of customers.”

Section 1.F. prohibits the PRC from imposing fines, penalties or taking any adverse action
against a telecommunications company for any delay in installing new service if the company
could demonstrate that the delay is due to the inability of the company to obtain rights of way
despite its good faith efforts. This section specifically mentions rights of way over Indian lands.

Second, the House Floor substitute to HB 634 adds a new subsection to the New Mexico Tele-
communications Act to terminate rural extension funds. The bill would prevent the PRC from
requiring a telecommunications company to establish or maintain a rural extension fund. The
bill alows Qwest (the only company with arura extension fund) to credit the $12,000.0 balance
in its fund against its “telecommunications projectsin rural areas.” The bill prevents Qwest from
counting these projects against its current investment commitments with the PRC as part of its
Alternative Form of Regulation (AFOR). It aso requires that the PRC agree to the projects.

Significant |ssues

Rights-of-Way |ssues

1. Held Orders.  Unlike the origina hill, the House Floor substitute places the burden of
acquiring rights of way on telecommunications providers. However, the bill would
change the definition of a “held order” based on access to rights of way. Held orders, in
the cases of Qwest and Vaor, have been negotiated in their Alternative Forms of Regula-
tion (AFORs). Pursuant to their AFORs, Qwest and Valor are required to file applica
tions for rights of way when an order is placed. According to its AFOR, Qwest, for ex-
ample, may incur financial liability for “failure to obtain necessary right-of-way or per-
mits, including those from sovereign tribal authorities...” The AFORs define certain
standards for held orders. Thisbill, however, changes those standards.

The PRC emphasizes that the held order definition and standards in Qwest's AFOR were
developed in two cases that were settled by the AFOR. One of these cases was upheld by
the New Mexico Supreme Court. The PRC adds that the it can temporarily waive Qwest
and Valor’'s obligation to provide service if they cannot obtain rights of way within 30
days. The PRC reports that Qwest has requested over 700 waivers over the course of its
AFOR, only six of which have been denied.

2. Refusal to Furnish Service: Section 1.E, by alowing Qwest and Valor to refuse to
provide phone service under certain conditions, conflicts with the companies current ob-
ligations to provide service to customers as set forth in their AFORs and as established in
their tariffs. The PRC points out that the issue of unreasonable or high cost (which, ac-
cording to the bill, would be a reason not to provide service) was specifically addressed
in Qwest’s AFOR negotiations. The resulting agreement provided that orders within
1000 feet of an existing telecommunications pedestal that would cost $5,000 or more to
connect are exempted from Qwest’ s obligation to serve.

The bill does not establish who will determine when a high-cost service is “deemed to be
not in the publicinterest . . .” The PRC, initsanalysis of the bill, assumes that the com
pany itself can make this determination.
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3. Indian Lands. The PRC and the Office of Indian Affairs believe one of the most sig-
nificant effects of this bill will be on Native Americans. Section 1.F prevents the PRC
from imposing penalties on a company for delays in the installation of service on Native
American land if the company can show that it cannot obtain rights of way from atribe or
pueblo despite good faith efforts to do so. However, the PRC is concerned that this sec-
tion of the bill, combined with Section 1.E, will excuse Qwest and Vaor from good faith
negotiations if they determine that the expense of obtaining right of way istoo high or if
the demand in an areais too limited.

The Office of Indian Affairs points out that federal law provides for the authorization of
rights of way across Indian lands for telecommunications. Federal law also identifies the
conditions under which certain interests in Indian land may be leased or permitted.

Rural Extension Fund | ssues

1. Theonly carrier with a Rural Extension Fund is Qwest. The fund was created by the
State Corporation Commission (now the New Mexico PRC) as aresult of the Tax Reform
Act of 1986. The Tax Reform Act lowered the tax expenses of the incumbent carriers;
however, the SCC did not refund the “savings’ to consumers of Mountain Bell (whichis
now Qwest). Instead it ordered Mountain Bell to deposit $2 million annually into a Rural
Extension Fund. The Fund is currently used to subsidize the cost of providing primary
line service to consumers who live more than 1,000 feet from the nearest pedestal or ter-
minal. The cost of installing the line is the responsibility of the person requesting service.
A qualifying consumer may be eligible for up to $5,000 from the Fund.

The Rural Extension Fund has a balance of approximately $12 million. The bill provides
that after June 30, 2003, no telecommunication carrier will be required by the PRC to re-
serve, set aside, or accrue additional money to an existing rural extension fund. The
AG’s office notes that if there had never been a Fund, consumers would have paid, or
would pay, less on their monthly telephone bill. Instead of paying less, every month a
portion of every consumer’s telephone payment was, and is, deposited into the fund.
Therefore, the AG’ s office points out, the fund is held by Qwest, in trust, for the benefit
of New Mexico consumers. The money in the Qwest Rural Extension Fund is not from
Qwest’ sretained earnings, it is proceeds that belong to consumers that are smply being
held, in trust, by Qwest.

2. The bill provides that the money in the Fund will be spent by the telecommunication
company after consultationwith the PRC. The AG’s office suggests that it would be
better public policy for the PRC to decide where, when and how the Fund should be spent
after consultation by all interested parties, including Staff, consumer advocates and citi-
zensin the rural areas of New Mexico.

FISCAL IMPLICATIONS
The fiscal impact of this bill will be the potential transfer of funds from the Rural Extension

Fund, which currently has a balance of approximately $12,000.0, to Qwest for telecommunica
tions development projects.
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ADMINISTRATIVE IMPLICATIONS

The PRC believes this bill would remove PRC oversight of a telecommunications company’s

obligation to serve customersin atimely manner if right of way is an issue in the provisioning of
the service.

The Office of Indian affairs believes one administrative implication may be jurisdictional issues
relating to negotiating access to tribal lands.

RELATIONSHIP
SB 530 and HB 636 also contain provisions for the termination of the Rural Extension Fund.
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