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Conflictswith several rules and definitions in the State Personnel Board Rules and many gener-
ally accepted human resource practices.

SOURCES OF INFORMATION

LFC Files
25 agencies provided responses

SUMMARY

Synopsis of Bill

House Bill 726 requires public agencies with job positions requiring a minimum of a general
education development diploma (GED):

1. Toadlow thehiring of individuals without the qualification of a GED provided such indi-
viduals obtain their GED within one year of employment;

2. To place the employee on probation if after six months the employee has not obtained
their GED, where s/he will remain until evidence of a completed GED is provided to the
employer; and

3. Toremove an employee from their position if one does not obtain the GED within ayear.

Significant Issues

Any state agency or an agency of a subdivision of the state, including universities and commu-
nity colleges that received state funds, and home rule municipalities would be affected by this
legidation.
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This bill will allow agencies to continue selecting candidates according to qualifications and
widens the field of eligible candidates.

This bill conflicts with severa rules and definitions in the State Personnel Rules and many gen-
erally accepted human resource practices. State Personnel Board rules only allow for dismissal
of a probationary employee for conduct, actions or omissions. If the employee does not obtain a
GED, thislegidation would provide an additional basisfor dismissal. The Attorney Genera in-
dicates this bill establishes a new employee right while at the same time dimi nishing the discre-
tion of public employers.

The Corrections Department (CD) states its agency would be required to “suspend” the mini-
mum qualification of a high school diplomaor its equivalency of correctional officer applicants
for aone-year period. If the incumbent fails to obtain the GED within ayear’s period, the em-
ployee must be removed from his or her position. This may result in the loss of a correctiona
officer for other than disciplinary or attendance reasons, and represent the loss of eight weeks
worth of training resources invested in each officer, and promotes correctional officer turnover
rates. In addition, if the one-year period runs and the officer becomes classified but still does not
have the GED, the proposed |egidation mandates removal from his position. The removal can
be appealed to the State Personnel Board and to the District Courts pursuant to the State Person-
nel Act and attendant regulations, a process which can be lengthy and unnecessarily consume
limited administrative and judicial resources.

CD also reports the minimum requirement of a high school diploma or its equivalent assistsin
screening out applicants who cannot meet the literacy demands of report writing, policy and post
order reading comprehension. Even with the requirement of a high school diplomaor GED, the
Corrections Department’ s Training Academy encounters agreat deal of literacy challenges
among correctional officer candidates and a substantial portion of their training at the Academy
includes report writing and policy comprehension. The Department is concerned that suspension
of the diplomaor GED at the time of hire under the proposed legidation may result in an in-
crease in the number of admitted cadets with insurmountable literacy challenges who will be un-
able to successfully complete the core courses and further contribute to correctional officer
shortages.

The Department of Public Safety (DPS) states this bill could significantly change the applicant
pool in the law enforcement profession, and conflicts with current statutory regquirements for
minimum standards of a high school diplomaor GED to be alaw enforcement officer. Basic law
enforcement academy training curriculum is set at the collegiate level of academic rigor, and the
admission of less academically qualified applicants will have an impact.

PERFORMANCE IMPLICATIONS

If anindividual is unable to obtain a GED, many agencies, particularly the Corrections Depart-
ment and Department of Public Safety, will have lost ayears worth of training and still have to
re-advertise and train anew employee. This may hinder performance of the departments.

DPS would expect to see a higher academic failure rate among law enforcement academy cadets,
which would adversely affect one of the present performance measures relating to “ number of
officerstrained.” Additionally, based on research, DPS would anticipate an increase in officer
mi sconduct, affecting the performance measure on “ number of misconduct cases processed
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within timelines.”
FISCAL and ADMINISTRATIVE IMPLICATIONS

There is no appropriation contained in this bill. However, there may be some fiscal impacts
to agencies if they elect to compensate the employee for workshops, tutors or time off for a-
tending classes.

According to the State Personnel Office, this bill would require additional administrative work
for human resource staff at the agency and public employer level in terms of tracking the pro-
gress of employees who are GED candidates. |If the employee does not receive a GED, the hill
would alow for the employee to be removed from his or her position. This would result in addi-
tional termination paperwork and/or grievance/legal paperwork.

DPS indicates thereisalimit placed on the number of cadets that may begin an academy because
of space requirements. If thereis ahigher number of academic failures and agencies need to
continually re-hire for positions, eventually the “bow wave’ effect will create more applications
than space, and cadets will have to be put on awaiting list for the academy.

CONFLICT AND RELATIONSHIP

The current classified service recruitment process provides for an agency to set the qualifications
necessary to perform successfully in ajob. Those applicants who meet or exceed those qualifica-
tions are placed on “Band A" of the employment list and those who do not are placed on “Bands
B, C, or D.” Based on agency policy, applicants may be considered from any or all of the bands.
Therefore, applicants for a position that requires a high school diploma or GED who do not pos-
sess one or the other, are included on the employment list, may be considered for hire, and do not
have to be removed from their position at any time, given they perform successfully.

The proposed legidation suggests that new public employees hired without a GED would be sub-
ject to a six-month probationary period which would be extended for an additional six month pe-
riod to enable them to provide evidence of compliance with this minimum qualification. How-
ever, current State Personnel Board Rules & Regulations require a one-year probationary period
be served for employees in the classified service; therefore, this bill creates some ambiguity with
respect to public employees probationary period. Moreover, if the public employee hired under
this legidation completes the one-year probationary period, he becomes a classified employee
under current State Personnel Board rules and would be entitled to the fully panoply of due proc-
ess rights available to classified personnel, including the requirement that any disciplinary action
or employment termination be based on just cause. While the proposed legidation mandates that
a public employee's failure to obtain the GED within a one-year period will result in his or her
removal from their position, the legidation does not address the due process requirements impli-
cated at the completion of probation.

The bill conflicts with Section 29-7-6 NMSA 1978 and 29-7A-3 NMSA 1978 which require a
high school diploma or equivalent for law enforcement cadets.

OTHER SUBSTANTIVE ISSUES

The State Personnel Office notes the following:
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If there is a “minimum qualification” to perform a specific job, there is a reason it exists.
It typically has been determined through a job analysis process that a certain level o
knowledge, skills and abilities is required to successfully perform the duties of the posi-
tion.

The public employer may be placed in alegaly liable situation if they hire a person who
does not have the minimum level of knowledge, skills and abilities to perform a job and
the employee subsequently hurts themselves or others.

Minimum qualifications are an effective screening tool for employers when reviewing
applications or resumes. A minimum qualification is considered a predictor of success.
By waiving the educational regquirements, the employer may open themselves up to litiga-
tion from unsuccessful applicants. The United States Department of Labor and Courts
have traditionally looked at the minimum qualifications necessary to perform a job. |If
job screening is done on job-related criteria, there is no problem — unlessjob screening is
not consistent. This bill would allow employersto be inconsi stent.

It will be very difficult for the State Personnel Office, state agencies, and other public
employersto screen and process employment applications with this type of exception.

It will be very difficult, time consuming, and a waste of aready “limited” human capital
for public employers to track employees after the job has been offered, who still must
meet the minimum qudiifications of ajob.

It would be very difficult for an employer to remove an employee from their position as
stated in Subsection C of this bill. This would appear to conflict with existing civil ser-
vice laws. An employee could sue the public employer if they have been hired and d-
lowed to perform the duties of the job successfully for a full year, and subsequently ter-
minated for not having the minimum qualifications for that job. An argument could be
made on the validity of the mi nimum qualifications.

The State Personnel Office has a recruitment and selection system based on Job Related Qualifi-
cation Standards, not on minimum qualifications. An applicant would be placed in a lower re-
cruitment “band”, not disqualified from obtaining employment. State agencies are encouraged to
make informed decisions concerning their selections from lists of applicants. An agency can -
lect a candidate who falls short of meeting al of the qualifications for a position today —alaw is
not needed. The agencies must keep written justification for that selection.

The Attorney Generd states this bill creates a new substantive right of an applicant: They have a
right not to be rejected for lack of aGED. The policy issue this raises is whether the benefit of
encouraging acquisition of a GED outweighs (i) any detriment to public employers who will los-
ing the discretion to require this credential and (ii) any lowering in the skill level of the work-
force. Apart from the policy issue, the legal issue raised isthat the newly created substantive
right could, potentially, be enforced through liti gation.

The Commission on the Status of WWomen notes a possible benefit from this legidation: people
who need work but who don’'t yet have a diploma or GED mi ght get hired and have the chance to
be more successful in life (and in this job) because they are being given the opportunity to be
employed while also facing the expectation that they get that GED. Studies show that people
with a GED make more than those without one.

State positions that require a minimum of a GED are usualy entry-level positions in the State
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government system. These positions provide opportunities for individuals to expand their
knowledge, skills and abilities as well gain entry into full-time employment. State agencies
would benefit by allowing the hiring of individuals who may not otherwise immediately meet the
minimum educationa qualifications of a position, but would be required to obtain a GED within
ayear of employment.

Opportunities for state employment would expand for high school dropouts. Motivated indi-
viduals who may not have succeeded in a high school environment would be given an dternative
opportunity to be gainfully employed and provided an incentive to obtain a GED thereby sup-
porting the growing number of high school dropoutsin New Mexico by guaranteeing them em-
ployment for at least one year.

The State Board of Education issues the New Mexico High School Diploma to candidates who
complete the GED requirements. In New Mexico in 2001, 9,633 candidates took one or al com-
ponents of the GED tests. There were 544 Spanish language candidates, 8,408 candidates com-
pleted the battery and 7,610 candidates completed the battery and passed qualified for a creden-
tial (90.5% passrate). The average age of GED candidates was 24. The worldwide passratein
2001 was 69.8%. Nearly 980,000 adults worldwide completed the GED tests battery in 2001 --
about 31 percent more than in 2000. The number represents the largest single-year total and per-
centage in the program’s 60-year history. The population of adults without high school diplomas
in New Mexico is approximately 260,091. There are 26 GED test sites throughout the state with
the majority having free GED preparation classes.

Both the judicia branch and Tourism Department indicated they currently require a high school
diploma or GED for positions in the judicia classification plan and all classified positions, re-
Spectively.

POSSIBLE QUESTIONS

Will compensatory time be alowed for GED class attendance?

Will the employer be required to pay for classes?

How does this legidlation affect part-time high school students?

Isthere potential for the employees to question their “remova” from the position they were hired
into, due to not obtaining their GED, if their performance has otherwise been satisfactory or bet-
ter?

What isthe legality of removal from employment due to not obtaining a GED vs. being hired

into a position w/o requisite years of experience or requisite degree (which is now alowed) and
NOT being removed from employment in that position.

ALTERNATIVES

OCA notes it would better serve public agenciesif they were allowed to hire these individuals
into a specific type of temporary employment that would be evaluated for the one-year time-

frame, both in job performance and ability to obtain the GED. At the end of that year, the indi-
vidual would either be converted into the career position with a one-year probationary period, or
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have his or her temporary appointment expire based on performance and/or obtainment of the
GED.
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