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SUMMARY

Synopsis of Bill

Senate Joint Memoria 57 requests the State Commission of Public Records to establish a multi-
agency task force to study confidentiality and open access in the management of the state’s per-
manent public records and to develop recommendations concerning any modifications. The task
force is also requested to report its progress and recommendations to the appropriate, appointed
Legidative interim committee no later than October 2003.

Significant |ssues

This memoria was requested by the State Commission of Public Records. According to CPR,
most of the records now forever barred from public view could be opened a some point, adding
to the accountability public access provides and contributing to the understanding of New Mex-
ico's governmental processes and decisiont making. However, the New Mexico statutes impos-
ing confidentiality are numerous and the issues involved varied. The Commission, which de-
bated the matter at some length, feels that it isimperative to solicit the opinions and recommen-
dations of representatives of agencies that create and maintain permanent, confidential records
before any effort to modify current restrictions is undertaken. Therefore, this memoria was re-
guested. A significant number of the state's permanent records are deemed confidential under
various state statutes, and for many of these there are no time limitations on the confidentiality
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requirement. Consequently, the Commission and other state agencies that choose to hold their
permanent records have an obligation to maintain these records in perpetuity — long after the
need for confidentiality may have expired — with no chance that the records will ever be made
available for public research.

Public records are preserved to promote accountability in government by providing a foundation
for the development of present and future policies and for understanding New Mexico’s history.
The legidlature has recognized the need for the protection of personal privacy as well as the need
for open government. This memorial points out that the origina need for confidentiality may no
longer apply to some of these records and that these records may be of great value to scholars
and others, yet they are not accessible to the public.

A variety of state and federal statutes make health and medical records confidential. This memo-
rial does not address the need for persona health information to remain confidential. Asthe De-
partment of Health points out, the federal Health Insurance Portability and Accountability Act
(HIPAA) that addresses the security and privacy of health data would impact on decisions made
by the task force created by this memorial. Therefore, DOH suggests that at least one expert in
HIPAA should be a member of the Task Force.

FISCAL AND ADMINISTRATIVE IMPLICATIONS

The Commission of Public Records currently receives permanent, confidentia records from well
over 100 state agencies. These records require processing, storage under controlled conditions,
and conservation, with the attendant costs, yet they will never be available to the public. The
Commission, alone, presently maintains over 40,000 linear feet of permanent confidential re-
cords. The Commission is by no means suggesting that these records not be retained. Indeed, it
believes that many provide important documentation of governmental processes and decisions
that would be of considerable value to researchers and others interested in the history of New
Mexico state government. However, under present provisions, the Commission must continue to
incur the costs associated with preservation of these records with no expectation that they will
ever be opened to the public, even after any reasonable basis for their confidentiality is gone.

It should be noted that the issue of unlimited confidentiality is addressed in the narrative portion
of the budget recommendation for the Commission of Public Records in the Legidative Finance
Committee budget document.

DUPLICCATE/RELATIONSHIP

This memoria is a duplicate of HIM54. This memorial also relates to HB112, HB254 and SB36
which all relate to exceptions to the Public Records Act.

House Bill 112 and Senate Bill 36 create an exception under the Inspection of Public Records
Act for military discharge papers filed with the county clerks of the various counties of the state.

House Bill 254 provides an exception to the Inspection of Public Records Act for “records that
contain tactical response plans or procedures prepared for or by the state or a political subdivi-
sion of the state since the publication could reveal specific vulnerabilities, risk assessments or
tactical emergency security procedures that could be used to facilitate the planning or execution
of aterrorist attack.”
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Any additional exceptions created by these bills, should they become law, could be included in
those confidentiality and access provisions the task force requested in this memorial would

study.
POSSIBLE QUESTIONS

Is the timelime sufficient for the multi-agency task force to complete the complex and demard-
ing tasks requested in this memoria?

Should the task force include a member from the Office of Vital Records and Health Statistics or
others from the Department of Health due to the confidential status of health or medical records?
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