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SUMMARY 
 

Synopsis of Bill  
 
Senate Bill 238 amends Section 6-28-2 NMSA 1978 to recognize certain nonprofit entities as 
local sub-governing tribal entities that have the capability and capacity to act as a fiscal agent for 
capital improvement projects.  
 
The bill would require that nonprofit entities be: 1) organized under the supervision of tribal 
governments; 2) registered with the public regulation commission; and 3) whose mission or 
objective is to provide education and basic services.   
 
FISCAL IMPLICATIONS  
 
The state may contract through a fiscal agent other than the Navajo Nation for the expenditure of 
state funds on behalf of local sub-governing tribal entities of the Navajo Nation, as long as that 
fiscal agent is a government entity. The New Mexico Constitution may preclude the State from 
recognizing non-profits as fiscal agents for this purpose.  
 



Senate Bill 238 – Page 2 
 
Unless otherwise negotiated, an administrative fee of no more than five percent of a project's cost 
may be charged by the entity that serves as fiscal agent. However, it is not unheard of for the 
local government acting as fiscal agent to not charge a fee for this service. 
 
SIGNIFICANT ISSUES 
 
IAD states that the bill does not clarify the distinction between certified (LGA) chapters and non-
certified (non-LGA) chapters whereas SB 224 limits the ability of local county governments 
acting as fiscal agents for chapters certified by the Navajo Nation pursuant to the Navajo Nation 
Local Government Act (LGA) codified under Title 26 of the Navajo Nation Code.  This may 
create the presumption that all chapters of the Navajo Nation are recognized as local sub-
governing tribal entities and further raises the question as to which entity, tribal or non-tribal, 
will determine that a chapter has the capability and capacity to apply for and implement capital 
improvement projects.   
 
IAD notes that under Navajo Nation law non-LGA chapters do not have explicit authority to 
implement capital improvement projects.  The only entities under Navajo Nation law that have 
explicit authority to do procurement for public facilities are Design and Engineering Services 
and LGA-certified chapters, that have their own procurement policies.   
 
PERFORMANCE IMPLICATIONS 
 
Recognizing non-profit entities as local sub-governing tribal entities under tribal supervision 
may violate Article IX, Sec. 14 of the New Mexico Constitution (the “Anti-donation Clause”).  
 
ADMINISTRATIVE IMPLICATIONS 
 
If a non-profit entity is an entity of the Navajo Nation government, then it is likely bound by the 
Navajo Nation Procurement Code and may not have the authority to engage in procurement if 
the capital improvement project is a public facility.  The Navajo Nation may have to amend its 
procurement code and other laws to provide for fiscal agents to be used to do capital projects for 
either the Navajo Nation chapters or for nonprofit entities of the Navajo Nation.   
 
OTHER SUBSTANTIVE ISSUES 
 
The Local Economic Development Act is a current exception to the Anti-donation Clause. Under 
that Act, any subsidies proposed by municipalities or counties must be adopted by a series of 
ordinances. This means that the public is given notice of the proposed subsidy, and is afforded a 
hearing to object to it.  
 
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL 
 
Government entities will continue to be able to serve as fiscal agent for the Navajo Nation for 
capital improvement projects. 
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