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F I S C A L    I M P A C T    R E P O R T 
 

 
SPONSOR Begaye 

ORIGINAL DATE  
LAST UPDATED 

01/24/12 
02/10/12 HB 65 

 
SHORT TITLE Special Needs Student Scholarship Act SB  

 
 

ANALYST Smith/Gudgel 
 

 
REVENUE (dollars in thousands) 

 

Estimated Revenue Recurring 
or 

Nonrecurring 

Fund 
Affected FY13 FY14 FY15 

 ($2,400.0 - $5,000.0) ($2,400.0 - $5,000.0) Recurring General Fund 

 
Possible Reversion – 

See Fiscal Implications 
Possible Reversion – See 

Fiscal Implications
Recurring General Fund 

 (Parenthesis ( ) Indicate Revenue Decreases) 

 
 

ESTIMATED ADDITIONAL OPERATING BUDGET IMPACT (dollars in thousands) 
 

FY12 FY13 FY14 
3 Year 

Total Cost 
Recurring or 
Nonrecurring 

Fund 
Affected 

 See Fiscal 
Implications 

See Fiscal 
Implications

See Fiscal 
Implications Nonrecurring 

School District 
Budgets/State 
Equalization 
Guarantee 

Distribution 
General Fund

 $27.0 $27.0 $54.0 Recurring 
General Fund –
PED Operating 

Budget

 $40.0 $40.0 $80.0 Recurring 
General Fund –
TRD Operating 

Budget
(Parenthesis ( ) Indicate Expenditure Decreases) 

 
SOURCES OF INFORMATION 
LFC Files 
 
Responses Received From 
Taxation and Revenue Department (TRD) 
Attorney General’s Office (AGO) 
Albuquerque Public Schools (APS) 
Public Education Department (PED) 
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SUMMARY 
 

Synopsis of Bill 
 
House Bill 65 enacts the Special Needs Student Scholarship Act that would grant education 
scholarships to special needs students to attend a qualified school by creating a tax credit for 
contributions to tuition scholarship organizations that provide such scholarships.  The bill creates 
individual and corporate income tax credits that can be taken against the liability of a taxpayer 
for contributions made to a tuition scholarship organization that provides tuition awards to 
special needs students.  The credit may be approved for 90 percent of a taxpayer’s contributions 
but may not exceed 50 percent of the tax liability in any single year.  Any credit amount in 
excess of the 50 percent maximum can be carried forward for three years. 
 
The bill provides for a maximum annual aggregate of both individual and corporate income tax 
credits up to $5,000,000.  The Taxation and Revenue Department is also required to compile an 
annual report for the Revenue Stabilization and Tax Policy Committee on approved credits. 
 
The bill outlines the process for private nonprofit organization to seek certification to become a 
tuition scholarship organization from the Public Education Department.  It also outlines the 
duties of both the tuition scholarship organization and the Public Education Department and the 
Taxation and Revenue Department in administering the Special Needs Scholarship Act.  
 
Additionally, the bill limits the amount of scholarship award to an eligible student to 80 percent 
of the three-year rolling average of the state equalization guarantee (SEG) distribution for the 
respective level of an eligible student as calculated for the associated program units.  PED will 
be required to calculate the program units for an eligible student and deduct that student’s 
program cost from the student’s previous school district or charter school SEG distribution.  
 
Effective Dates:  Sections 1 through 5 and 8 – July 1, 2012; Sections 6 and 7 – January 1, 2013; 
Sections 6 and 7 applicable to taxable years beginning on or after January 1, 2013 but before 
January 1, 2017. 
 
FISCAL IMPLICATIONS 
 
This bill may be counter to the LFC tax policy principle of adequacy. According to the LFC staff 
General Fund Recurring Appropriation Outlook for FY14 and FY15, December 2011 forecasted 
revenues will be insufficient to cover growing recurring appropriations. 
 
It is assumed that the bill’s $5 million maximum total in tax credits would be reached during 
calendar year 2013, thus reduce revenue to the general fund by that amount in FY14.    
 
TRD analysis, based on experience with similar programs in Ohio and Arizona and adjusted for 
New Mexico, assumes an estimated $4.2 million in tax credits.  According to TRD, “these 
revenue impact were multiplied by 0.9 to account for the credit to be in the amount o f90 percent 
of the total contributions made and were adjusted 30 percent downward to account for the fact 
that the credit may not exceed 50 percent of the taxpayer’s tax liability for the taxable year 
resulting in a revenue impact of $2.646 million.  However, that amount could increase to the 
bill’s $5 million maximum total in credits.  Either estimate would be reached during calendar 
year 2013, thus reducing revenue to the general fund by that amount in FY14.  
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School District Operating Budget Impacts and Possible General Fund Reversions  
 
Potential general fund savings are uncertain as they are dependent on whether the activity would 
have occurred without current legislation – whether private donors would continue making 
educational scholarship donations for special education students and whether special education 
students would transfer from public schools to public or private schools with tuition and other 
costs.  The number of students who will take advantage of the educational scholarship annually 
is also uncertain.  The provisions of this bill will likely not result in decreased annual general 
fund appropriations to the state equalization guarantee.  The potential savings are dependent on 
certain reductions to the general fund to offset the tax credits given to individuals and 
corporations for donations.   
 
For students using a scholarship at the beginning of the school year, the bill requires PED to 
reduce a school district or charter schools SEG distribution by an amount equal to the “program 
cost” generated by the individual student.  However, the program cost under the funding formula 
includes both the state and local funding responsibilities, including federal Impact Aid, Forest 
Reserve and local property taxes.  The bill appears to require PED to capture these local and 
federal funds.  Additionally there is no provision for PED to revert this funding to the General 
Fund, and it is unclear whether these savings would result in the increase of the final unit value 
typically set in January of each year due to reduced units, or if PED would revert the funds after 
the close of FY13.   
 
As noted above, any savings in SEG distributions that are reverted to the general fund are 
dependent on the program cost an individual student using a scholarship would generate under 
the state’s funding formula.  The bill would reduce payments to school districts and charter 
schools, but the savings to the General Fund are less clear.  Specifically, the bill could reduce 
estimated SEG payments to school districts and charter schools between $316 thousand and $557 
thousand based on the following assumptions: 
 

 PED estimates about 43 special needs students would use the scholarships, or about 0.1 
percent of the special education population;  

 Special education students generate program units for grade-level membership units and 
special education program units.  Each student would generate between 2.04 (Class A/B 
special education) and 3.6 (Class D special education) units multiplied by the unit value 
(FY12 - $3,598.87).  The type of funding formula units generated include those generated 
specifically by students and based on special education status.  Special education students 
could also generate additional units generated by students, not adults, but these amounts 
are difficult to estimate based on state level data and would not have a large impact on 
units per student.  PED analysis assumes special education students would generate 3.53 
units, or about $551 thousand.  PED appears to include units generated by school staff 
(ancillary services FTE) in its calculations, as well as units generated by public schools 
that are unrelated to the bill’s target population, including the training and experience 
index for teachers and staff, school and district size adjustments.   
 

Again, because the bill does not include language to require certain withheld funds to revert to 
the general fund, it is unclear whether these withholdings would result in any general fund 
savings.   
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If a student leaves a district or charter school during the middle of the year, the bill provides that 
PED would reduce the SEG by the individual student’s program cost and revert the savings to 
the general fund.   
 

As a result, under either scenario any savings that could revert to the general fund would not 
begin until after the close of FY13, and would instead impact FY14.   Since PED would only 
remove students from the SEG calculation once, the savings would be nonrecurring. 
 

PED notes, depending on the number of students involved per district, the amounts deducted 
from a school district’s SEG may impact the amount of supplemental emergency funding 
requested by the district.  House Bill 2 currently includes $8 million for emergency supplemental 
funding for school districts experiencing budgetary shortfalls.  This bill could increase the 
amounts of emergency supplemental funding needed by school districts.   
 
In addition to fiscal impacts of the scholarship tax credits and SEG deductions, both TRD and 
PED indicate the bill will have recurring fiscal impacts on the departments.  TRD estimates that 
the department will need an additional FTE manage the requirements of the credit at a cost of 
$40,000.  PED indicates, based on low participation and low administrative burdens that the 
department would need an additional $27 thousand annually. 
 
SIGNIFICANT ISSUES 
 

Of note, unlike a charitable donation made pursuant to the Internal Revenue Code, where the 
donor cannot receive any benefit from the donation for it to be deductible, this tax credit can be 
claimed by a parent whose child is attending a parochial or private school. 
 
“Eligible students” are defined as special needs student who attend a public school for the 
semester prior to first receiving an educational scholarship pursuant to the Act.  “Special needs 
students” are defined as students who have or are eligible to have an individual education plan 
(IEP) or who is living in foster care.  Analysis by PED and TRD focuses on special education 
students and does not address the number of students living in foster care.  Dependent on the 
number of students living in foster care who receive educational scholarship, the fiscal impacts 
of this bill to withheld SEG distribution funding/school district operating budgets could be 
potentially much higher than estimated, and reversion amounts would be affected.   
 

“Qualified schools” include public schools, allowing a student to leave a public school to attend 
another public school and receive a scholarship for a tuition grant or other grant of funds to cover 
all or part of the costs of that student at a qualified school, including transportation costs.  This 
provision allows a student to move from a public school to another public school and receive an 
“educational scholarship”.  “Educational scholarship” is defined as a tuition grant or other grant 
of funds to an eligible student to cover all or part of the costs of that student at a qualified school, 
including transportation costs.  Pursuant to the Constitution of New Mexico, a “uniform system 
of free public schools sufficient for the education of, and open to, all the children of school age 
in the state shall be established and maintained.”  This provision guarantees a free public 
education therefore there should be no need to grant an educational scholarship to a student to 
attend a public school.   
 
The bill requires distribution of 90 percent of the donations received during a calendar year as 
educational scholarships.  This provision may create a situation whereby a tuition scholarship 
organization collects more donations than they are able to award because of the student demand 
for scholarships. 
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School districts and charter schools are funded on the average enrollment reported on the second 
Wednesday in October, and December 1 of the prior year, adjusted for current year enrollment 
growth over 1 percent.  School district and charter school SEG distributions do not reflect current 
year enrollment.  The provision to decrease a school district’s or charter school’s SEG 
distribution in the current year for a student who has left the district or charter because they have 
received an educational scholarship attempts to eliminate the general fund impact of “double 
funding” of the student who is receiving the tuition scholarship; however, generally when that 
student moves from one school to the next it would not be captured during the year the student 
moves, but the succeeding year.  This could have a negative impact on a school district and 
charter school’s ability to properly budget for the current year.   
 
PEDs analysis indicates that participation in this scholarship program would likely be from 
parents with special needs students who were enrolled in public schools but choose to enroll their 
children in private or parochial schools.  There may be some growth in parents using these 
scholarships in future years as the public becomes more aware of the program.   However, given 
the limited procedural safeguards available to students with disabilities in private schools under 
the federal Individuals with Disabilities Education Act and the nature of private school 
admissions, program participation is assumed to be minimal. 
 
APS provides the following example: 
 

 If a student was speech and language disabled, needed occupational therapy, psychology 
support, and the private school could only provide speech and language therapy, it would 
be up to the district to provide those services.  

 
If the school is still required to provide special education services, despite the school district’s or 
charter school’s SEG distribution being decreased because that student left the district, a 
situation similar to that presented to APS could result in increased financial burden on the school 
district or charter school the student last attended. 
 
ADMINISTRATIVE IMPLICATIONS  
 
Both TRD and PED indicate administration and oversight of the new scholarship tax credit 
program would have an impact on their operating budgets. 
 
TRD 
TRD reports moderate impact. They will need to develop contribution receipts that are 
sequentially numbered and a system of tracking those contribution receipts at an initial cost of 
$4,000 and continued manual cost. The cost to develop the application and claim form will be 
another $4,000, and will require FTE to approve and manage. There will need to be one 
additional line on the Schedule PIT-CR allowing the deduction and another on the PIT-ADJ that 
adjusts for any amount that has been included in itemized deductions. Coordination between 
PED and TRD will be required. TRD will need to develop a system of collecting and processing 
the charges for the certificates. The bill does not discuss where those charges should go. The 
tracking of the certificates and the carry forward of the credits will be manual, and will require 
additional FTE. The contributor will need to apply for the credit, then once approved may claim 
the credit. Reports will need to be generated manually. One FTE is needed to manage the 
requirements of the credit at a cost of $40,000. 
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PED 
PED indicates there is currently no way to predict the level of program participation, and as a 
result the administrative costs identified assume low to moderate number of tuition scholarship 
organizations and scholarship awards.  Administration of this program would require 
certification of each tuition scholarship organization (TSO), calculating associated program units 
for eligible students receiving scholarships while attending public schools and monitoring and 
auditing TSO compliance. Total recurring cost of carrying out PED responsibilities associated 
with passage of this bill would be about $27 thousand 
 
CONFLICT, DUPLICATION, COMPANIONSHIP, RELATIONSHIP 
 
Senate Bill 31 is a duplicate.  House Bill 166 is related – establishes a scholarship tax credit for 
low-income students to attend a public or private school. 
 
TECHNICAL ISSUES  
  
The bill uses the term “individualized education plan.” The IDEA uses the term “individualized 
education program.” Using “program” instead of “plan” would align with federal law. 
 
The bill does not contain a definition of “associated program units” to be calculated by PED for 
an eligible student receiving a scholarship.  There are many units that are not units generated by 
a student that could potentially be included in the calculation of “associated program units” as 
the bill is drafted.  The Legislature may wish to clarify that “associated program units” include 
base program units and units generated by students in approved special education programs. 
 
TRD Analysis Indicates 
 
The requirement in new Section 3 B(6) that “all pertinent findings” from the required criminal 
background checks on employees and board members be provided to the Department will make 
those findings subject to inspection under the Inspection of Public Records Act. The requirement 
in new Section 4 A that the “names of eligible students who received scholarships” and other 
personal information regarding students be provided to the Department will make that 
information subject to inspection under the Inspection of Public Records Act. 
 
Section 6, Subsection C permits the Department to impose a fee for each numbered “contribution 
receipt” issued by the Department to a tuition scholarship organization. The bill makes no 
provision for the distribution of this fee. Thus, it is unclear how the fee should be used or 
deposited.   
 
Since the bill imposes a fee, it is recommended that a reference to the provision of the fee be 
included in the title of the bill. 
 
Section 6, Subsection L suggests the Department may be required to disclose the amount of the 
tax credit claimed by a taxpayer. To the extent that such information is information contained in 
a taxpayer return, Section 7-1-8.8 should be amended to permit the Department to release such 
information without violating confidentiality provisions in Section 7-1-8. 
 
Section 4 states that a tuition scholarship organization shall ensure that a school participating in 
the tuition scholarship program is in compliance with all health and safety laws or rules that 
apply to schools. The school itself may be better suited to state whether or not it is compliant 
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with such laws and rules. Thus, it is recommended that Section 4, Subsection B, Paragraph 1 be 
amended to require certification from the school of such compliance.  Similar certification 
requirements could also be added to the requirements contained in Paragraphs 4, 6 and 7.   
 
Sections 6 and 7 provide for tax credits for contributions to tuition scholarship organizations that 
provide scholarships to students attending qualified schools, including public or nonpublic 
elementary, middle or secondary schools. It is unclear to what extent students would qualify for 
scholarships to public schools for which tuition is not required. The definition of “educational 
scholarship” suggests that they may qualify for scholarships for transportation costs not covered 
by a qualified public school.    
 
The definition of “educational scholarship” does not specify whether an “educational 
scholarship” is for costs paid by the student for attendance at a qualified school. As currently 
drafted, “educational scholarship” includes “costs of the student” at a qualified school. If it is the 
intention to provide scholarships for costs to be paid by a student, the definition of “educational 
scholarship” may require additional clarification. 
 
New Section 6 A limits the total amount of credit that can be approved to no more than “fifty 
percent of the taxpayer's income tax liability for the taxable year.” This does not appear to be the 
intent of this section and conflicts with Section 6 I which permits carryover of credit amounts 
that exceed the fifty percent limitation. The language should be modified to clarify that the fifty 
percent limitation limits the amount of a credit that can be claimed in a particular tax year. This 
change should also be made to new Section 7 A. 
 
There is no guidance on how to deal with taxpayers whose contribution receipts become 
revoked, denied or canceled. 
 
OTHER SUBSTANTIVE ISSUES 
 
The Attorney General’s Office provided the scholarships awarded under the Special Needs 
Students Scholarship Act do not appear to implicate Article IX, section 14, the anti-donation 
clause, or Article XII, Section 3 of the New Mexico Constitution, which proscribes the use of 
public money for the support of private schools, because the Act contemplates that the 
scholarships would be funded entirely by private donations.  And, because the tax credits are 
available to all individuals and corporate entities, including those whose special needs children 
attend public schools and those whose children attend nonsectarian private schools or sectarian 
private schools, these may be permissible under the establishment clauses of the federal and state 
constitutions.  See Mueller v. Allen, 463 U.S. 388 (1983) (state statute providing tax deduction 
for public and private school expenses held not violative of the establishment clause of the First 
Amendment.). 
 
PED, in an attempt to quantify the exposure to parental placement of special needs students in 
New Mexico’s private parochial schools conducted the following research:   
 
Ten New Mexico private schools were randomly selected and researched regarding student 
admission process and tuition costs. The majority of these schools have a lengthy admission 
process beginning with an application; some schools require letters of recommendation, school 
visits and an interview. Through this research, it was found that the smaller private schools 
referenced having very limited resources, and therefore, students with “special needs” would 
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most likely not be admitted because the school would not be able to provide the services 
required. The larger schools accept students with “special needs” but every application is 
reviewed carefully to make a decision based on the best interest of the student and the school. 
Tuition costs for one year range from $2,500 at a small day-school in a mid-sized district to 
$19,000 at a large school in a large school district.  The average of the ten schools’ tuition costs 
is $10,000. The rigorous process, letters of recommendations, and interviews, may be difficult 
for students with “special needs”. It is unclear if some of these requirements would be waived 
because of the scholarship process. 
 
PED’s analysis also notes that children enrolled in private schools are not entitled to individual 
education plans (IEP).  Pursuant to federal law, no parentally placed private school child with a 
disability has an individual right to receive some or all of the special education and related 
services that the child would receive in a public school.  The provision of special education and 
related services, meaning the how, where, and by whom services will be provided, are 
determined through consultation between the private school and the school district where the 
private school is located.  This includes discussions about the types of services, including direct 
services and alternate service delivery mechanisms and how special education and related 
services will be apportioned if funds are insufficient to serve all parentally placed private school 
children. Children with disabilities enrolled by their parents in private schools are counted in the 
enrollment of the school district where the private school is located to generate federal special 
education funding. 
 
ALTERNATIVES 
 
Perhaps a “sunset clause” should be added so that the legislature could evaluate the efficacy of 
the program.  
 
SS:RG/amm:svb 


