State of New Mexico

Susana Martinez
Governor May 26, 2017

HOUSE EXECUTIVE MESSAGE NO. 3

The Honorable Brian Egolf, Jr., Speaker of the House and
Members of the House of Representatives

State Capitol Building

Santa Fe, NM 87501

Honorable Speaker Egolf and Members of the House:

I have this day SIGNED HOUSE BILL 2, as amended, enacted by the Fifty-Third Legislature,
First Special Session, 2017, except the following part or parts, item or items, which I have vetoed
pursuant to Article IV, Section 22 of the Constitution of the State of New Mexico:

On page 5, I have vetoed all of lines 2 through 25; on page 6, | have vetoed all of lines 1 through
25; and on page 7, I have vetoed all of lines 1 and 2;

On page 7, I have vetoed all of lines 3 through 25 and on page 8§, I have vetoed all of lines 1
through 22;

On page 9, I have vetoed all of lines 21 through 25 and on page 10 I have vetoed all of lines 1
through 23;

On page 10, I have vetoed all of lines 24 and 25; on page 11 I have vetoed all of lines 1 through
25; on page 12, I have vetoed all of lines 1 through 25; on page 13, I have vetoed all of lines 1
through 25; and on page 14, I have vetoed all of lines 1 through 23;

On page 14, I have vetoed all of lines 24 and 25; on page 15, I have vetoed all of lines 1 through
6;

On page 15, I have vetoed all of lines 7 through 25 and on page 16, I have vetoed all of lines 1
through 9;

On page 16 1 have vetoed all of lines 10 through 25; on page 17, I have vetoed all of lines 1

through 25; on page 18 T have vetoed all of lines 1 through 25; and on page 19, I have vetoed all
of lines 1 through 25; 4
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On page 20, T have vetoed all of lines 1 through 12;

On page 20, I have vetoed all lines 13 through 25 and page 21, I have vetoed all of lines 1
through 17;

On page 21, I have vetoed all of lines 23 through 25; on page 22, I have vetoed all of lines 1
through 25; and on page 23, I have vetoed all of lines 1 through 5;

On page 23, I have vetoed all of lines 17 through 25 and on page 24, I have vetoed all of lines 1
through 6;

On page 24, I have vetoed all of lines 7 through 25 and on page 25, I have vetoed all of lines 1
through 18;

On page 25, I have vetoed all of lines 19 through 25 and on page 26, I have vetoed all of lines 1
through 12;

On page 26, I have vetoed all of lines 13 through 25 and on page 27, I have vetoed all of lines 1
through 11;

On page 27, I have vetoed all of lines 12 through 25, and on page 28 I have vetoed all of lines 1
and 2;

On page 28, I have vetoed all of lines 3 through 12; and,
On page 28, I have vetoed all of lines 15 through 17.

While I am supportive of establishing a distribution to the Tax Stabilization Reserve to operate
as a “rainy day fund” to protect state finances during periods of reduced state revenue, such as
the most recent global oil and gas price crash, T am not supportive of other aspects of this bill.

Had the “rainy day fund” been in place in 2010, it would have a balance of $185 million, which
would have prevented the state from being in its current situation. Continuing to tie the
establishment of this fund to tax increases is the product of political games. This is irresponsible.

The other aspects of this bill are a thinly veiled attempt at pushing forward a partisan agenda that
would place the burden of our state’s budgetary struggles on the backs of New Mexican families
and taxpayers. They are yet another false attempt at tax reform, and they again fall
embarrassingly short. Independent of true comprehensive tax reform, they are purely tax
increases. While I have long championed reforming our tax code, I have also repeatedly made
clear that I will not support standalone tax increases.
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Subjecting only our hospitals to new taxes is bad tax policy; it defeats the reform intent of
broadening the base so that New Mexicans can pay a lower tax rate. Additionally, the effective
date provided is unrealistic for accurate implementation.

The proposed internet sales tax provisions were poorly crafted and could cause more harm than
good. While they allegedly attempt to level the playing field between brick-and-mortar and
internet sellers to allow more tax revenue to flow to both the general fund and to local
governments, they include many technical issues, including the references to “physical
presence”—used differently in different sections—would cause perverse results, some of which
counter its very intent.

The proposed sourcing provisions fail to accomplish the intended result of requiring internet
vendors to source sales to the destination in which the product is delivered and collect the local
tax increments. The way in which the bill is written subjects to gross receipts tax only part of the
industry this bill intends to capture, which fails to truly level the playing field. Additionally,
sourcing licenses and services to the product’s destination further complicates and increases
regulation by the Taxation and Revenue Department.

Finally, the bill attempts to expand tax liability from the actual seller to the marketplace when a
consumer uses a third-party internet platform to purchase a product. The bill attempts to do this
in only three-and-a-half lines of the bill. This requires a much closer and thorough vetting.

No other state has passed a law relative to the marketplace that reaches this far, or does it so
recklessly. These provisions are legally dubious. Given the questionable legality, it would fall on
New Mexico as the first state to pass this to defend it in court.

While I support the provisions requiring separate reporting for several tax deductions, the
implementation date in this bill is unworkable. As written, administering these provisions would
be almost impossible.

I continue to hope that the legislature will work towards true comprehensive tax reform without
trying to push partisan agendas and tax increases that only wind up hurting those that we have

been elected to serve. I am confident that through true leadership, this can be accomplished.

For these reasons, I hereby sign House Bill 2, with the exception of these items.

Respectfully yours,

Susana Martinez
Governor
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RECEIVED FROM THE OFFICE OF THE GOVERNOR

. L[j G
IT)lge% maﬂ %}ﬂ% 2017@ By %ﬁ/&?&/

Secretary of State™~——

Time: am. p.m.
Date: , 2017 By
Chief Clerk of the House
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— HOUSE BILL 2, as amended

Introduced by

REPRESENTATIVE JIM R. TRUJILLO
REPRESENTATIVE CARL TRUJILLO
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AN ACT

RELATING TO TAXATION; DISTRIBUTING REVENUE IN EXCESS OF A
FIVE-YEAR AVERAGE OF THE OIL AND GAS EMERGENCY SCHOOL TAX TO
THE TAX STABILIZATION RESERVE; ELIMINATING THE TAXPAYERS
DIVIDEND FUND; SUSPENDING A DISTRIBUTION TO THE LEGISLATIVE
RETIREMENT FUND FOR TWO YEARS; DISTRIBUTING A PORTION OF THE
CGROSS RECEIPTS TAX TO THE COUNTY-SUPPORTED MEDICAID FUND;
PROVIDING THAT THE PLACE OF BUSINESS OF A PERSON WITHOUT
PHYSICAL PRESENCE IN THIS STATE IS WHERE THE PROPERTY OR
SERVICE BEING SOLD IS DELIVERED; ALLOWING A REFUND OF GROSS
RECEIPTS TAX DUE A PERSON TO BE APPLIED AGAINST COMPENSATING
TAX OWED BY THE PERSON'S CUSTOMER AS A RESULT OF TRANSACTIONS
WITH THAT PERSON; CLARIFYING THAT A PERSON WITHOUT PHYSICAL
PRESENCE IN THE STATE THAT HAS LESS THAN ONE HUNDRED THOUSAND
DOLLARS ($100,000) IN GROSS RECEIPTS IS NOT ENGAGING IN
BUSINESS PURSUANT TO THE GROSS RECEIPTS AND COMPENSATING TAX
ACT; BARRING THE TAXATION AND REVENUE DEPARTMENT FROM
ENFORCING COLLECTION OF THE GROSS RECEIPTS TAX IN CERTAIN
CIRCUMSTANCES; IMPOSING THE STATE GROSS RECEIPTS TAX ON
NONPROFIT HOSPITALS; IMPOSING THE GOVERNMENTAL GROSS RECEiPTS
TAX ON GOVERNMENT HOSPITALS; DISTRIBUTING THE REVENUE
ATTRIBUTABLE TO TAXING ALL HOSPITALS TO THE GENERAL FUND;
ADJUSTING CERTAIN DEDUCTIONS AND EXEMPTIONS FROM GROSS
RECEIPTS AND GOVERNMENTAL GROSS RECEIPTS FOR HOSPITALS;

REQUIRING SEPARATE REPORTING FOR CERTAIN DEDUCTIONS FROM
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GROSS RECEIPTS; AMENDING, REPEALING AND ENACTING SECTIONS OF

THE NMSA 1978; MAKING AN APPROPRIATION.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:
SECTION 1. Section 6-4-4 NMSA 1978 (being Laws 1987,
Chapter 347, Section 4, as amended) is amended to read:
"6-4-4. RESERVATION OF EXCESS GENERAL FUND
REVENUES.--For the seventy-seventh and subsequent fiscal
years, if the revenues of the general fund exceed the total
of appropriations from the general fund, the excess revenue
shall be transferred to the operating reserve; provided that
if the sum of the excess revenue plus the balance in the
operating reserve prior to the transfer is greater than eight
percent of the aggregate recurring appropriations from the
general fund for the previous fiscal year, then an amount
equal to the smaller of either the amount of the excess
revenue or the difference between the sum and eight percent
of the aggregate recurring appropriations from the general
fund for the previous fiscal year shall be transferred to the
tax stabilization reserve."
SECTION 2. Section 7-1-6.20 NMSA 1978 (being Laws 1985,
Chapter 65, Section 6, as amended) is amended to read:
"7.1-6.20. IDENTIFICATION OF MONEY IN EXTRACTION TAXES
SUSPENSE FUND--DISTRIBUTION.--

A. Except as provided in Subsection B of this
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section, after the necessary disbursements have been made
from the extraction taxes suspense fund, the money remaining
in the suspense fund as of the last day of the month shall be
identified by tax source and distributed or transferred in
accordance with the provisions of Sections 7-1-6.21 through
7-1-6.23 NMSA 1978 and Section 3 of this 2017 act. After the
necessary distributions and transfers, any balance, except
for remittances unidentified as to source or disposition,
shall be transferred to the general fund.

B. Payments on assessments issued by the
department pursuant to the 0il and Gas Conservation Tax Act,
the Oil and Gas Emergency School Tax Act, the 0il and Gas Ad
Valorem Production Tax Act and the Oil and Gas Severance Tax
Act shall be held in the extraction taxes suspense fund until
the secretary determines that there is mo substantial risk of
protest or othef litigation, whereupon after the necessary
disbursements have been made from the extraction taxes
suspense fund, the money remaining in the suspense fund as of

the last day of the month attributed to these payments shall

be identified by tax source and distributed or transferred in

accordance with the provisions of Sections 7-1-6.21 through
7-1-6.23 NMSA 1978 and Section 3 of this 2017 act. After the
necessary distributions and transfers, any balance, except
for remittance unidentified as to source or disposition,

shall be transferred to the general fund."
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SECTION 3. A new section of the Tax Administration Act
is enacted to read:

"DISTRIBUTION--TAX STABILIZATION RESERVE FROM THE OIL
AND GAS EMERGENCY SCHOOL TAX.--

A. A distribution pursuant to Section 7-1-6.20
NMSA 1978 shall be made to the tax stabilizafion reserve in
an amount as calculated pursuant to Subsection B of this
sectiomn.

B. If the year-to-date amount plus the current net
receipts exceeds the annual average amount, the excess shall
be distributed to the tax stabilization reserve. If there is
not an excess amount, no distribution shall be made to the
tax stabilization reserve. Each month the department shall
make the calculation to determine if an excess amount should
be distributed.

C. As used in this section:

(1) "annual average amount" means the total
net receipts attributable to the tax imﬁosed pursuant to
Section 7-31-4 NMSA 1978 and distributed pursuant to Section
7-1-6.20 NMSA 1978 in the immediately preceding five fiscal
years, divided by five; and

(2) "year-to-date amount" means the
cumulative year-to-date net receipts attributable to the tax
imposed pursuant to Section 7-31-4 NMSA 1978 and distributed

to the general fund in the prior months of the current fiscal
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A. Beginning on July 1, 2019, a distribution
pursuant to Section 7-1-6.1 NMSA 1978 from the net receipts
attributable to the amount of tax deducted pursuant to the
0il and Gas Proceeds and Pass-Through Entity Withholding Tax
Act shall be made to the legislative retirement fund in the
amount of seventy-five thousand dollars ($75,000) or, if
larger, in an amount equal to one-twelfth of the amount
necessary to pay out the retirement benefits due under state
legislator member coverage plan 2 and Paragraph (2) of
Subsection C of Section 10-11-41 NMSA 1978 for the succeeding
calendar year.

B. In regard to the distribution to the
legislative retirement fund, in December 2003 and in each
December thereafter, except in 2017, the public employees
retirement association, with the assistance of the
legislative council service, shall determine the amount of
retirement benefits for the succeeding calendar year. If the
monthly average exceeds seventy-five thousand dollars
($75,000), the association shall immediately notify the

department of the average amount."
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Section

C. The effective date of the provisions of

s 1 through 3 and 23 of this act is July 1, 2018.
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Approved by me this Q{c% day of M QM/ y 2017
Y

S\ osdeme
SUSANA MARTINEZ, GOVERNOR
STATE OF NEW MEXICO




