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HOUSE BILL 465
56TH LEGISLATURE - STATE OF NEW MEXICO - FIRST SESSION, 2023
INTRODUCED BY

Rod Montoya and Stefani Lord and John Block and Andrea Reeb

AN ACT

RELATING TO MEDICAL MALPRACTICE; RESTORING DEFINITIONS OF
"HEALTH CARE PROVIDERS"; REMOVING THE INDEPENDENT PROVIDER
DESIGNATION; REMOVING PUNITIVE DAMAGES; PROVIDING PROCEDURES
FOR CHALLENGING JUDGMENTS; PROVIDING LIMITATIONS OF CLAIMS;
PROVIDING GUIDELINES FOR HEALTH CARE PROVIDERS' APPLICATIONS;
REMOVING THE VIDEO CONFERENCE OPTION FOR HEARINGS OF THE NEW
MEXICO MEDICAL REVIEW COMMISSION; PROVIDING HEARING PROCEDURES;
REMOVING THE REQUIREMENT OF A THIRD-PARTY ADMINISTRATOR FOR THE
PATIENT'S COMPENSATION FUND; REMOVING AN ANNUAL FUND AUDIT
REQUIREMENT; REMOVING AN ANNUAL ACTUARIAL STUDY REQUIREMENT;
REPEALING THE PATIENT'S COMPENSATION FUND ADVISORY BOARD;

AMENDING, REPEALING AND ENACTING SECTIONS OF THE NMSA 1978.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

SECTION 1. A new section of the Medical Malpractice Act
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is enacted to read:

"[NEW MATERTAL] PATIENT--FUTURE EXAMINATIONS AND

HEARINGS. --

A. Any health care provider shall be entitled to
have a physical examination of a patient by a physician of the
health care provider's choice from time to time for the purpose
of determining the patient's continued need of medical care and
related benefits, subject to the following requirements:

(1) notice in writing shall be delivered to or
served upon the patient specifying the time and place where it
is intended to conduct the examination. Such notice must be
given at least ten days prior to the time stated in the notice.
Delivery by certified mail is permitted;

(2) such examination shall be by a physician
qualified to practice medicine under the law of this state or
of the state or county wherein the patient resides;

(3) the place at which such examination is to
be conducted shall not involve an unreasonable amount of travel
for the patient considering all the circumstances. It shall
not be necessary for a patient who resides outside this state
to come into this state for such an examination unless so
ordered by the court;

(4) within thirty days after the examination,
the patient shall be compensated by the party requesting the

examination for all necessary and reasonable expenses
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incidental to submitting to the examination, including the
reasonable cost of travel, meals, lodging, loss of pay or other
like direct expense;

(5) examinations may not be required more
frequently than at six-month intervals; except that upon
application to the court having jurisdiction of the claim and
after reasonable cause shown therefor, examination within a
shorter time interval may be ordered. In considering such
application, the court shall exercise care to prevent
harassment to the patient;

(6) the patient shall be entitled to have a
physician or an attorney of the patient's own choice or both
present at such examination. The patient shall pay such
physician or attorney out of pocket; and

(7) the patient shall be promptly furnished
with a copy of the report of the physical examination made by
the physician making the examination on behalf of the health
care provider.

B. If a patient fails or refuses to submit to
examination in accordance with the notice and if the
requirements of Subsection A of this section have been
satisfied, the court may forfeit all medical care and related
benefits that would accrue or become due to the patient except
for such failure or refusal to submit to examination during the

period that the patient willfully persists in such failure or
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refusal.

C. If any patient persists in any injurious
practice that imperils, retards or impairs the patient's
recovery or increases the patient's injury or refuses to submit
to such medical or surgical treatment as is reasonably
essential to promote the patient's recovery, the court may in
its discretion reduce or suspend the patient's medical care and
related benefits until the injurious practice is discontinued.

D. Any physician selected by a health care provider
and paid by the health care provider who shall make or be
present at an examination of a patient conducted in pursuance
of this section may be required to testify as to the conduct
thereof and the findings made. Communications made by the
patient upon such examination to such physician or physicians
shall not be considered privileged.

E. A health care provider or the custodian of the
patient's compensation fund shall pay all reasonable legal
fees, cost of medical examinations and the cost of the fees of
medical expert witnesses in any proceeding in which a patient
succeeds in raising the patient's medical care and related
benefits or in any unsuccessful proceeding brought by the
health care provider or the patient's compensation fund
custodian to reduce medical care and related benefits."

SECTION 2. Section 41-5-3 NMSA 1978 (being Laws 1976,

Chapter 2, Section 3, as amended) is amended to read:

.223602.1
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"41-5-3. DEFINITIONS.--As used in the Medical Malpractice

Act:

[A—ladvisory—board!-means—the—patient'ls
compensation—fund—advisory boards

B+—fund!-means—the—patient!ls—compensation—funds

€<] A. "health care provider" means a person,
corporation, organization, facility or institution licensed or
certified by this state to provide health care or professional
services as a doctor of medicine, hospital, outpatient health

care facility, doctor of osteopathy, chiropractor, podiatrist,

nurse anesthetist or physician's assistant; [eertified—nurse
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¥<-] B. "insurer" means an insurance company engaged

in writing health care provider malpractice liability insurance
in this state;

[6=] C. "malpractice claim" includes any cause of
action arising in this state against a health care provider for
medical treatment, lack of medical treatment or other claimed
departure from accepted standards of health care that
proximately results in injury to the patient, whether the
patient's claim or cause of action sounds in tort or contract,

and includes but is not limited to actions based on battery or

.223602.1
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wrongful death; "malpractice claim" does not include a cause of
action arising out of the driving, flying or nonmedical acts
involved in the operation, use or maintenance of a vehicular or
aircraft ambulance;

[H=] D. "medical care and related benefits" means
all reasonable medical, surgical, physical rehabilitation and
custodial services and includes drugs, prosthetic devices and

other similar materials reasonably necessary in the provision

of such services;

[f.u " 11 ired .

k-] E. "patient" means a natural person who
received or should have received health care from a licensed
health care provider, under a contract, express or implied; and

[E=] F. "superintendent" means the superintendent

of insurance."
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SECTION 3. Section 41-5-5 NMSA 1978 (being Laws 1992,
Chapter 33, Section 2, as amended) is amended to read:
"41-5-5. QUALIFICATIONS.--
A. To be qualified under the provisions of the
Medical Malpractice Act, a health care provider shall:

(1) establish its financial responsibility by
filing proof with the superintendent that the health care
provider is insured by a policy of malpractice liability
insurance issued by an authorized insurer in the amount of at
least [+wo—hundred—fiftythousanddellars—(52505000)] two
hundred thousand dollars ($200,000) per occurrence or by having
continuously on deposit the sum of [seven—hundred—fifey
thousand—dotlars (575050003 ] six hundred thousand dollars
($600,000) in cash with the superintendent or such other like

deposit as the superintendent may allow by rule or regulation;

provided that [hespitals—and—eutpatient—health—eare—faeilities

in the absence of an additional deposit or policy as required

by this subsection, the deposit or policy shall provide
coverage for not more than three separate occurrences; and

(2) pay the surcharge assessed on health care
providers by the superintendent pursuant to Section 41-5-25

NMSA 1978.
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B. For hospitals or outpatient health care
facilities electing to be covered under the Medical Malpractice
Act, the superintendent shall determine, based on a risk
assessment of each hospital or outpatient health care facility,
each hospital's or outpatient health care facility's base
coverage or deposit and additional charges for the patient's
compensation fund. The superintendent shall arrange for an

actuarial study [before—determining base coverageor deposit
and—sureharges] as provided in Section 41-5-25 NMSA 1978.

C. A health care provider not qualifying under this

section shall not have the benefit of any of the provisions of

the Medical Malpractice Act in the event of a malpractice claim

against it [previded—thatbeginningJulty—1—2021;—hospitals—and

l. . . . I]E f”ﬁd]o"
SECTION 4. Section 41-5-6 NMSA 1978 (being Laws 1992,

Chapter 33, Section 4, as amended) is amended to read:
"41-5-6. LIMITATION OF RECOVERY.--
A. Except for punitive damages and [past—and
future] medical care and related benefits, the aggregate dollar
amount recoverable by all persons for or arising from any

injury or death to a patient as a result of malpractice shall
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not exceed six hundred thousand dollars ($600,000) per

occurrence [

2622]. In jury cases, the jury shall not be given any

instructions dealing with this limitation.

[B+—Except—for punitive damages—and past—andfuture

.223602.1
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6<] B. The value of accrued medical care and

related benefits shall not be subject to [amy] the six-hundred-

thousand-dollar ($600,000) limitation.

C. Monetary damages shall not be awarded for future

medical expenses in malpractice claims.

[B=] D. A health care provider's personal liability

is limited to [twe—hundred—fiftythousanddeollars—(52505600)]

two hundred thousand dollars ($200,000) for monetary damages

and medical care and related benefits as provided in Section
41-5-7 NMSA 1978. Any amount due from a judgment or settlement

in excess of [two—hundred—fiftythousand—deollars—<(52565060)]
two hundred thousand dollars ($200,000) shall be paid from the

patient's compensation fund, [exeept] as provided in

[Subseetion—TF—of +this] Section 41-5-25 NMSA 1978.

.223602.1
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Injury]

E. TFor the purposes of Subsections A and B of this

section, the six-hundred-thousand-dollar ($600,000) aggregate

amount recoverable by all persons for or arising from any

injury or death to a patient as a result of malpractice shall

apply only to malpractice occurring on or after July 1, 2023."

SECTION 5. Section 41-5-7 NMSA 1978 (being Laws 1992,
Chapter 33, Section 5, as amended) is amended to read:

"41-5-7. FUTURE MEDICAL EXPENSES [AND—PUNITIVE
DAMAGES] . --

A. TIn all malpractice claims where liability is

established, the jury shall be given a special interrogatory

asking if the patient is in need of future medical care and

related benefits. No inquiry shall be made concerning the

value of future medical care and related benefits, and evidence

relating to the value of future medical care shall not be

admissible. In actions upon malpractice claims tried to the

court, where liability is found, the court's findings shall

include a recitation that the patient is or is not in need of

future medical care and related benefits.

.223602.1
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B. Except as provided in Section 1 of this 2023

act, once a judgment is entered in favor of a patient who is

found to be in need of future medical care and related benefits

or a settlement is reached between a patient and health care

provider in which the provision of medical care and related

benefits is agreed upon, and continuing as long as medical or

surgical attention is reasonably necessary, the patient shall

be furnished with all medical care and related benefits

directly or indirectly made necessary by the health care

provider's malpractice, subject to a semiprivate room

limitation in the event of hospitalization, unless the patient

refuses to allow them to be so furnished.

[A=] C. Awards of [past—and] future medical care
and related benefits shall not be subject to the [limitations

of—reecovery] six-hundred-thousand-dollar ($600,000) limitation

imposed in Section 41-5-6 NMSA 1978.

D. Payment for medical care and related benefits

shall be made as expenses are incurred.

[B=] E. The health care provider shall be liable
for all medical care and related benefit payments until the
total payments made by or on behalf of it for monetary damages

and medical care and related benefits combined equals [the

Subseetion T of Seetion41-5-6NMSA1978] two hundred thousand

dollars ($200,000), after which the payments shall be made by

.223602.1
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the patient's compensation fund.

[€E—BeginningJanuwary 1 2027/ —any amounts—due—from

P<] F. This section shall not be construed to

prevent a patient and a health care provider from entering into
a settlement agreement whereby medical care and related
benefits shall be provided for a limited period of time only or
to a limited degree.

G. The court in a supplemental proceeding shall

estimate the value of the future medical care and related

benefits reasonably due to the patient on the basis of evidence

presented to the court. That figure shall not be included in

any award or judgment but shall be included in the record as a

separate court finding.

[E=] H. A judgment of punitive damages against a
health care provider shall be the personal liability of the
health care provider. Punitive damages shall not be paid from

the patient's compensation fund or from the proceeds of the

health care provider's insurance contract unless the contract
expressly provides coverage. Nothing in Section 41-5-6 NMSA
1978 precludes the award of punitive damages to a patient.
Nothing in this subsection authorizes the imposition of

liability for punitive damages on a derivative basis where that

.223602.1
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imposition would not be otherwise authorized by law."

SECTION 6. Section 41-5-9 NMSA 1978 (being Laws 1976,
Chapter 2, Section 9, as amended) is amended to read:

"41-5-9. DISTRICT COURT--CONTINUING JURISDICTION.--

A. The district court from which final judgment
[+ssuwed] issues shall have continuing jurisdiction in cases
where [fuature] medical care and related benefits [were] are
awarded pursuant to Section 41-5-7 NMSA 1978 [for—malpraetiece
1o s e . July—i—2021].

B. In all cases where the patient's continued need

of such benefits or the degree to which such benefits are

needed is challenged at a point in time after a judgment is

entered, the court, sitting without a jury, shall determine

whether such need continues to exist and the extent of such

need.

C. Whenever a patient petitions the district court

for an increase in medical care and related benefits, the

petition shall be set down for hearing at the earliest possible

time and take precedence over all matters except older matters

of the same character and motions for preliminary injunctions
filed pursuant to Rules 1-065, 1-066 NMRA.

D. The health care provider shall have the burden

of proving that the patient's need for benefits has subsided or

abated, or that medical care and related benefits are not

reasonably necessary, which the health care provider shall

.223602.1
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establish by clear and convincing evidence. The patient shall

have the burden of proving that the patient's need for medical

care and related benefits has increased, which the patient

shall establish by a preponderance of the evidence."

SECTION 7. Section 41-5-13 NMSA 1978 (being Laws 1976,
Chapter 2, Section 13, as amended) is amended to read:
"41-5-13. LIMITATIONS.--No claim for malpractice arising

out of an act of malpractice that occurred subsequent to the

effective date of the Medical Malpractice Act may be brought

against a health care provider unless filed within three years

after the date that the act of malpractice occurred, except

that [} . Limited £ he—brined e . ! .

of ineapacity withinwhiechto—commence—the—aetions] a minor
under the full age of six years shall have until the minor's

ninth birthday in which to file. This section applies to all

persons regardless of minority or other legal disability."

SECTION 8. Section 41-5-14 NMSA 1978 (being Laws 1976,
Chapter 2, Section 14, as amended) is amended to read:
"41-5-14. MEDICAL REVIEW COMMISSION [INDEPENDENT
PROVIDERS] . --
A. The "New Mexico medical review commission" is
created. The function of the New Mexico medical review

commission is to provide panels to review all malpractice

.223602.1
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claims against [independent] health care providers [whe—are

natural-—persons] covered by the Medical Malpractice Act.

B. Those eligible to sit on a panel shall consist

of health care providers licensed pursuant to New Mexico law

and residing in New Mexico and members of the state bar.

C. The [onlyeases—that—a] panel will consider

[are] cases involving [ar] any alleged act of malpractice

occurring in New Mexico by [am—independent—provider] a health

care provider qualified under the Medical Malpractice Act.

e New—Mess 14 g . i ssions]

D. An attorney shall submit a case for the
consideration of a panel, prior to filing a complaint in any
district court or other court sitting in New Mexico, by
addressing an application, in writing, signed by the patient or
the patient's attorney, to the director of the New Mexico
medical review commission.

E. The director of the New Mexico medical review
commission shall be an attorney appointed by and serving at the
pleasure of the chief justice of the New Mexico supreme court.

F. The chief justice shall set the director's
salary and report the salary to the superintendent in the

superintendent's capacity as custodian of the patient's

.223602.1
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compensation fund."

SECTION 9. Section 41-5-15 NMSA 1978 (being Laws 1976,
Chapter 2, Section 15, as amended) is amended to read:
"41-5-15., COMMISSION DECISION REQUIRED--APPLICATION.--

A. No malpractice action may be filed in any court

against a qualifying [independent] health care provider [er—the

reecovery] before application is made to the New Mexico medical

review commission and its decision is rendered [provideds

stipulate—to—forego—the—panel—proeess].
B. This application shall contain the following:

[+1)—the name—of theheatthecare provider

.223602.1
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in—any—other—eontext;—inorout—of—ecourts]

(1) a brief statement of the facts of the

case, naming the persons involved, the dates and the

circumstances, so far as they are known, of the alleged act or

acts of malpractice; and

(2) a statement authorizing the panel to

obtain access to all medical and hospital records and

information pertaining to the matter giving rise to the

application, and, for the purposes of its consideration of the

matter only, waiving any claim of privilege as to the contents

of those records. Nothing in that statement shall in any way

be construed as waiving that privilege for any other purpose or

in any other context, in or out of court."

SECTION 10. Section 41-5-16 NMSA 1978 (being Laws 1976,
Chapter 2, Section 16, as amended) is amended to read:
"41-5-16. APPLICATION PROCEDURE.--
A. Upon receipt of an application for review, the
[New Mexieco—medieal—review] commission's director or the
director's designee shall cause to be served a true copy of the

application on the [independent] health care providers [against
whieh—elaims—are—asserted]. Service shall be effected pursuant

.223602.1
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to New Mexico law. If the [independent] health care provider
involved chooses to retain legal counsel, the [independent]

health care provider's attorney shall informally enter an

appearance with the director.

B. The [independent] health care provider shall

answer the application for review and in addition shall submit
a statement authorizing the panel to obtain access to all
medical and hospital records and information pertaining to the
matter giving rise to the application and, for the purposes of
its consideration of the matter only, waiving any claim of
privilege as to the contents of those records. Nothing in that
statement shall in any way be construed as waiving that
privilege for any other purpose or in any other context, in or
out of court.

C. In instances where applications are received
employing the theory of respondeat superior or some other
derivative theory of recovery, the director shall forward such
applications to the state professional societies, associations
or licensing boards of both the individual [independent] health
care provider whose alleged malpractice caused the application

to be filed and the [imdependent] health care provider named a

respondent as employer, master or principal.”
SECTION 11. Section 41-5-17 NMSA 1978 (being Laws 1976,
Chapter 2, Section 17, as amended) is amended to read:

"41-5-17. PANEL SELECTION.--

.223602.1
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A. Applications for review shall be promptly
transmitted by the director [ef—the New Mexicomediealreview

eommission] to the directors of the [imdependent] health care

provider's state professional society or association and the
state bar association, who shall each select three panelists
within thirty days from the date of transmittal of the
application.

B. If no state professional society or association

exists or if the [independent] health care provider does not

belong to a society or association, the director shall transmit

the application to the [independent] health care provider's

state licensing board, which shall in turn select three persons

from the [independent] health care provider's profession and,

where applicable, two persons specializing in the same field or

discipline as the [independent] health care provider.

C. In cases where there are multiple defendants,

the case against each health care provider may be reviewed by a

separate panel, or a single combined panel [shall] may review

the [elaims] claim against all [party—defendants+——At—the

panel-—members—per—defendant] parties defendant, at the

discretion of the director.

D. [Exeept—for—eases—inveolving multiple—defendants]

.223602.1
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Three panel members from the [independent] health care
provider's profession and three panel members from the state
bar association shall sit in review in each case.

E. In those cases where the theory of respondeat

superior or some other derivative theory of recovery is

employed, two of the panel members shall be chosen from the

individual health care provider's profession and one panel

member shall be chosen from the profession of the health care

provider named a respondent employer, master or principal.

[E=] F. The director of the [medieal—review]
commission or the director's delegate, who shall be an
attorney, shall sit on each panel and serve as chair.

[F~—A] G. Any member shall disqualify the member's
self from consideration of [a] any case in which, by virtue of
circumstances, the member feels the member's presence on the
panel would be inappropriate, considering the purpose of the
panel. The director may excuse a proposed panelist from
serving.

[6=] H. Whenever a party [makes—and—filtes] shall

make and file an affidavit that a panel member selected

pursuant to this section cannot, according to the belief of the
party making the affidavit, sit in review of the application
with impartiality, that panel member shall proceed no further.
Another panel member shall be selected by the [independent]

health care provider's professional association, state

.223602.1
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licensing board or the state bar association, as the case may
be. A party may not disqualify more than three proposed panel
members in this manner in any single malpractice claim."

SECTION 12. Section 41-5-18 NMSA 1978 (being Laws 1976,
Chapter 2, Section 18, as amended) is amended to read:

"41-5-18. TIME AND PLACE OF HEARING.--A date, time and
place for hearing shall be fixed by the director [ef—theNew
Mexieo—mediecal—reviewecommission] and prompt notice [ef—the
hearing] thereof shall be given to the parties involved, their
attorneys and the members of the panel. In no instance shall
the date set be more than sixty days after the transmittal by
the director of the application for review, unless good cause
exists for extending the period. Hearings may be held anywhere
in the state, and the director shall give due regard to the

convenience of the parties in determining the place of hearing.

members—appearing remotely-]"
SECTION 13. Section 41-5-19 NMSA 1978 (being Laws 1976,

Chapter 2, Section 19, as amended) is amended to read:
"41-5-19. HEARING PROCEDURES. --
A. At the time set for hearing, the attorney
submitting the case for review shall be present and shall make

a brief introduction of the case, including a resume of the

.223602.1
- 25 -



new

underscored material

[bracketed—material] = delete

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

facts constituting alleged professional malpractice, which the

health care provider's attorney is prepared to prove. The

[independent] health care provider against whom the claim is

brought and the [independent] health care provider's attorney

may be present and may make an introductory statement of the

[+ndependent] health care provider's case.

B. Both parties may call witnesses to testify

before the panel, which witnesses shall be sworn. Medical
texts, journals, studies and other documentary evidence relied
upon by either party may be offered and admitted if relevant.
Written statements of fact of treating [independent] health
care providers may be reviewed. The monetary damages in any
case shall not be a subject of inquiry or discussion.

C. The hearing shall be informal, and no official
transcript shall be made. Nothing contained in this subsection
shall preclude the [reecordingor—transeribing] taking of the
testimony by the parties at their own expense.

D. At the conclusion of the hearing, the panel

shall [deliberate—andreachadeeisieon] take the case under

advisement or may request that additional facts, records,

witnesses or other information be obtained and presented at a

supplemental hearing, which shall be set for a date and time

certain, not longer than thirty days from the date of the

original hearing unless the attorney bringing the matter for

review shall in writing consent to a longer period.
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E. Any supplemental hearing shall be held in the

same manner as the original hearing, and the parties concerned

and their attorneys may be present."

SECTION 14. Section 41-5-25 NMSA 1978 (being Laws 1992,
Chapter 33, Section 9, as amended) is amended to read:

"41-5-25. PATIENT'S COMPENSATION FUND [THIRB-PARTY¥
ABMINTESTRATOR—ACTUARTALSTUBTES—SURCHARGES—CEATMS—
PRORATFON—PROOFS—OF AUTHENTECETFY ) . -~

A. [The] There is created in the state treasury a

"patient's compensation fund" [is—ereated—as—a nenreverting

money depostted—to—the—eredit—ofthefund] to be collected and

received by the superintendent for exclusive use for the

purposes stated in the Medical Malpractice Act. The fund and

any income from the fund shall be held in trust, deposited in a

segregated account, [im—thestate—treasury and] invested [by
the—state—investment—offiee] and reinvested by the

superintendent with the prior approval of the state board of

finance and shall not become a part of or revert to the general

fund [er—anyother—fund] of the state. [Memey] The fund and
any income from the fund shall only be expended [emiy] for the

purposes of and to the extent provided in the Medical

Malpractice Act. [All—approved—expenses—of—eollectingy
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€+~] The superintendent shall have the authority to

use fund money to purchase insurance for the fund and its

obligations. The superintendent, as custodian of the patient's

compensation fund, [and—the—third-partyeadministrater] shall be

notified by the health care provider or the health care

provider's insurer within thirty days of service on the health
care provider of a complaint asserting a malpractice claim
brought in a court in this state against the health care

provider.

[b~—The—superintendent—shall—Jewy] B. To create

the patient's compensation fund, an annual surcharge shall be

levied on all [NewMexieo] health care providers qualifying

under Paragraph (1) of Subsection A of Section 41-5-5 NMSA

1978. The surcharge shall be determined by the superintendent,
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E~] based upon sound actuarial principles, using

data obtained from New Mexico experience if available. The

surcharge shall be collected on the same basis as premiums by
each insurer from the health care provider.

C. The surcharge with accrued interest shall be due
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and payable within thirty days after the premiums for
malpractice liability insurance have been received by the
insurer from the health care provider in New Mexico.

D. If the annual premium surcharge is collected but

not paid [timely] within the time limit specified in Subsection
C of this section, the [superintendent may suspend—the]

certificate of authority of the insurer may be suspended until

the annual premium surcharge is paid.

[F+——Sureharges—shall—be—set—by Oetober31—of—each

E. All expenses of collecting, protecting and

administering the patient's compensation fund or of purchasing

insurance for the fund shall be paid from the fund.

F. Claims payable pursuant to Laws 1976, Chapter 2,

Section 30 shall be paid in accordance with the payment

schedule constructed by the court. If the patient's

compensation fund would be exhausted by payment of all claims

allowed during a particular calendar year, then the amounts

paid to each patient and other parties obtaining judgments

.223602.1
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shall be prorated, with each such party receiving an amount

equal to the percentage the party's own payment schedule bears

to the total of payment schedules outstanding and payable by

the fund. Any amounts due and unpaid as a result of such

proration shall be paid in the following calendar years.

However, payments for medical care and related benefits shall

be made before any payment made under Laws 1976, Chapter 2,

Section 30.

[6=] 1If the patient's compensation fund would be

exhausted by payment of all claims allowed during a particular
calendar year, then the amounts paid to each patient and other
parties obtaining judgments shall be prorated, with each such
party receiving an amount equal to the percentage the party's
own payment schedule bears to the total of payment schedules
outstanding and payable by the fund. Any amounts due and

unpaid as a result of such proration shall be paid in the

following calendar years. However, payments for medical care

and related benefits shall be made before any payment made

under Laws 1976, Chapter 2, Section 30.

[B=] G. Upon receipt of one of the proofs of
authenticity listed in this subsection, reflecting a judgment
for damages rendered pursuant to the Medical Malpractice Act,
the superintendent shall issue or have issued warrants in
accordance with the payment schedule constructed by the court

and made a part of its final judgment. The only claim against
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the patient's compensation fund shall be a voucher or other

appropriate request by the superintendent after the
superintendent receives:

(1) [untitTJenuwary15—2622] a certified copy
of a final judgment in excess of two hundred thousand dollars
($200,000) against a health care provider;

(2) [uvntil—Jenuvary15—20622] a certified copy
of a court-approved settlement or certification of settlement
made prior to initiating suit, signed by both parties, in
excess of two hundred thousand dollars ($200,000) against a
health care provider; or

(3) [untitTJenuwary15—2622] a certified copy
of a final judgment less than two hundred thousand dollars
($200,000) and an affidavit of a health care provider or its
insurer attesting that payments made pursuant to Subsection [B]

E of Section 41-5-7 NMSA 1978, combined with the monetary

recovery, exceed two hundred thousand dollars ($200,000).

[E=—Onor—=afterJanuwary 120225 —the—amounts

€52565660)=]

H. The superintendent shall contract for an

independent actuarial study of the patient's compensation fund

to be performed not less than once every two years."

SECTION 15. Section 41-5-28 NMSA 1978 (being Laws 1976,
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Chapter 2, Section 29, as amended) is amended to read:
"41-5-28. PAYMENT OF MEDICAL REVIEW COMMISSION
EXPENSES.--Unless otherwise provided by law, expenses incurred
in carrying out the powers, duties and functions of the New
Mexico medical review commission, including the salary of the
director [of—the—eommission], shall be paid by the patient's

compensation fund. The superintendent, in the superintendent's

capacity as custodian of the fund, shall disburse fund money to
the director upon receipt of vouchers itemizing expenses

incurred by the New Mexico medical review commission. The

director shall supply the chief justice of the New Mexico
supreme court with duplicates of all vouchers submitted to the
superintendent. Expenses [of—the—eommissieon] paid by the fund

shall not exceed [five hundred—thousand dellars—(55005000)]
three hundred fifty thousand dollars ($350,000) in any single

calendar year; provided, however, that expenses incurred in
defending the commission shall not be subject to that maximum
amount."

SECTION 16. Section 41-5-29 NMSA 1978 (being Laws 1992,
Chapter 33, Section 10, as amended) is amended to read:

"41-5-29. [FUNDB] REPORTS.--On January 31 of each year, the
superintendent shall, upon request, provide a written report to
all interested persons of the following information:

A. the beginning and ending calendar year balances

in the patient's compensation fund;
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B. [an—*ttemized—aceounting—of] the total amount of

contributions to the patient's compensation fund; and

[ A1l inf . 1 tosed—elaims—Eites,

b+] C. any other information regarding the

patient's compensation fund that the superintendent [er—the

tegistature] considers to be important."
SECTION 17. REPEAL.--Section 41-5-25.1 NMSA 1978 (being

Laws 2021, Chapter 16, Section 14) is repealed.
- 34 -

.223602.1



