AN ACT
RELATI NG TO TELECOVMUNI CATI ONS; PROHI Bl TI NG CRAMM NG AND
SLAWM NG ABSOLVI NG CUSTOVERS OF CERTAIN LI ABI LI TIES
PROVI DI NG POAERS AND DUTI ES OF THE PUBLI C REGULATI ON
COW SSI ON; PROVI DI NG FOR SUSPENSI ON OR REVOCATI ON OF
CERTI FI CATES OF AUTHORI TY OR CERTI FI CATES OF PUBLI C
CONVENI ENCE AND NECESSI TY; LIM TI NG CAUSES OF ACTI ON

PROVI DI NG PENALTI ES.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--Sections 1 through 9 of this
act may be cited as the "Cramm ng and Sl amm ng Act".
Section 2. DEFINITIONS.--As used in the Cramm ng and
Sl amm ng Act:

A, "billing aggregator” means a person that bills
custoners for goods or services provided by others and that
uses a | ocal exchange conpany as a billing agent;

B. "comm ssion" nmeans the public regulation
conmi ssi on;

C. "cramm ng" neans:

(1) charging a custoner for
t el ecomuni cations services that were not authorized by the
cust oner;
(2) charging a custoner for goods or services
that are not tel econmuni cations services; or HIC/ HBs 36
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(3) using a sweepstakes, contest or draw ng
entry formas authorization to change or add
t el ecomuni cations services to a custoner's tel ephone bill;
D. "custoner" nmeans the person whose nane appears
on the tel ephone bill or the person responsible for paynent
of the tel ephone bill;
E. "local exchange conpany" neans a provider that
provi des | ocal exchange services;
F. "local exchange services" neans the
transm ssion of two-way interactive comunications within a
| ocal exchange area described in maps, tariffs or rate
schedules filed with the conm ssion where | ocal exchange
rates apply;
G "provider" neans a tel ephone conpany,
transm ssi on conpany, telecomunications conmon carrier,
t el ecomuni cati ons conpany, cellular or other wreless
t el ecomuni cati ons service conpany, cable television service,
tel ecomuni cations reseller, billing aggregator or other
person that bills directly or has a billing contract with a
| ocal exchange conpany;
H  "sl anm ng" neans:
(1) changing a custoner's provider wthout
the custoner's authorization; or
(2) using a sweepstakes, contest or draw ng
entry formas authorization to change a custoner's provider; HIC/ HBs 36
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and

I. "telecomunications service" nmeans the
transm ssion of signs, signals, witings, inmages, sounds,
nmessages, data or other information of any nature by wre,
radi o, |ightwaves or other electromagnetic nmeans or goods and
services related to the transmi ssion of information that are
provi ded by the provider; provided that a good or service
that does not neet the definition of "tel ecommunications
servi ce" does not becone a tel econmunications service nerely
because it is bundled with a tel ecomuni cati ons service for
mar keting or billing purposes.

Section 3. COW SSI ON PONERS AND DUTI ES. - -

A.  The conm ssion has jurisdiction over a billing
aggregator to the extent of the billing aggregator's
participation in billing for tel ecomunications services or

ot her goods or services through a custoner's tel ephone bill.
Billing aggregators are subject to the provisions of the
Cramm ng and Sl amm ng Act.
B. The conm ssion shall enforce the provisions of
the Cranm ng and Sl anm ng Act agai nst anyone regulated in
whole or in part by the conm ssion or over whomthe
comm ssion is given regulatory authority by state or federa
I aw.
C. The comm ssion may hold a provider liable for
the actions of its enployees, officers, affiliates and HIC/ HBs 36
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agents.
Section 4. RULES TO | MPLEMENT ACT. --The conmi ssi on
shal | promnul gat e:

A. rules on what constitutes authorization of a
change or addition to tel ecommuni cations services or change
in provider for the purposes of determning cramm ng or
sl amm ng, including consideration of the rules on
aut hori zati on adopted by the federal comrunications
conmi ssi on;

B. rules and standards on responsibilities of
parties in cranm ng and sl anmm ng;

C. rules to establish an expedited consideration
process for resolution of conplaints filed with the
comm ssion, including the filing and investigation of
conmpl aints; and

D. other rules needed to inplenment the provisions
of the Cranm ng and Sl anm ng Act.

Section 5. COWVPLAINTS FILED WTH COW SSI ON\- - RULES- -
ADM NI STRATI VE PENALTI ES. - -
A. The follow ng acts are prohibited:
(1) cranmmng or slanmng; and
(2) disconnecting or threatening to
di sconnect a customer's | ocal exchange service because the
custoner refuses to pay charges resulting from cranm ng or
slammi ng and the | ocal exchange conmpany has been notified of HIC/ HBs 36
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the cramm ng or sl amm ng.

B. A customer or provider may file a conpl ai nt
with the comm ssion alleging crammng or slammng. A
custoner may file a conplaint alleging di sconnection or
threats of disconnection to |ocal exchange service. The
comm ssi on may conbi ne conpl ai nts.

C. If the conm ssion finds after investigation
and hearing that a provider engaged in cramm ng or slamm ng
or disconnected or threatened to disconnect a customer's
| ocal exchange service, it may:

(1) assess an administrative penalty not to
exceed ten thousand dollars ($10,000) for each occurrence of
cranmm ng or slanmng or for each disconnection or threat to
di sconnect; or

(2) after other sanctions have failed,
suspend or revoke the provider's certificate of authority or
certificate of public conveni ence and necessity for a
deliberate pattern of cramm ng or slamm ng or di sconnection
or threat of disconnection.

D. A person aggrieved by an order of the
comm ssion pursuant to this section nmay appeal to the
district court as provided in Section 39-3-1.1 NVSA 1978.

E. The renedies and penalties provided for in the
Cramm ng and Slammng Act are in addition to any other
penal ties that may be inposed pursuant to any other state law HIC/ HBs 36
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or any other renedi es available to consumers.

Section 6. CRAMM NG OR SLAMM NG - CUSTOVER ABSOLUTI ON. -

A. A custoner who is crammed or slammed is
absol ved of liability for charges resulting fromthe cranm ng
or slamm ng during the first ninety days after the cramm ng
or slamm ng appeared on the custoner's tel ephone bill
Not hing in this subsection affects the | ocal exchange conpany
or other billing agent fromcollecting credited amounts from
the provider that cranmed or sl ammed.

B. The customer may contact his | ocal exchange
company, his authorized provider or the unauthorized provider
to report a cranm ng or slanmng. The contacted provider
shall notify the | ocal exchange conpany pronptly about the
custoner's allegation of cramm ng or slanm ng.

C. The comm ssion shall promul gate rul es that
govern procedures for how di sputed charges or changes are
i nvestigated and paid to the proper provider.

Section 7. CHANGE IN SERVI CE OR PROVI DER- - TELEPHONE
Bl LLS. - -

A. A new charge for tel ecommuni cati ons service or
a change in tel ecommuni cati ons provider shall be
conspi cuously indicated on the custonmer's tel ephone bill in
cl ear, unambi guous | anguage and easily |l egible type. Charges
for local exchange service shall be item zed separately from HIC/ HBs 36
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charges for other tel ecommunications services.

B. The | ocal exchange conmpany that serves as the
billing agent shall not allocate a custoner's paynent to a
di sputed charge or change until the charge or change has been
verified.

Section 8. SALES TO BE I N CLEAR LANGUAGE- - FALSE OR
M SLEADI NG | NFORVATI ON- - VERI FI CATI ON- - UNAUTHCORI ZED CHARGE OR
CHANGE- - WRI TTEN NOTI FI CATI ON. - -

A. As used in this section, "seller" neans a
provi der or other person that sells tel econmunications
servi ces.

B. The provider shall approve all sales scripts
and witten materials used by its sellers, including contract
sellers.

C. A seller that attenpts to persuade a custoner
to purchase tel ecommuni cations services or change his
provi der shall make adequate inquiry to reasonably ensure
that he is talking to the custoner. The seller shall also,
at a mninum clearly and unanbi guously:

(1) identify hinself and the conpany for
whi ch he works;

(2) identify the provider that he is asking
the custoner to use or the tel ecomunications service he is
asking the customer to purchase; and

(3) explain the material terns and price of HIC/ HBs 36
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t he purchase or change in provider

D. A seller shall not use false or m sl eading
information or tactics that woul d be considered by a prudent
person to be pressure tactics to convince the customer to
purchase a tel ecomuni cations service or change a provider.

E. The conm ssion shall prescribe by rule the
requirenents for clearly and unanbi guously selling and
verifying the sale of telecomunications services or
provi ders.

Section 9. CRAMM NG OR SLAMM NG- - DAMAGE TO CREDI T- -
PENALTY--Cl VI L ACTI ON BARRED. - -

A. A person shall not injure or threaten to
injure a custoner's credit because the custoner refuses to
pay charges resulting fromcranm ng or slanmng. A person
who violates the provisions of this section is guilty of a
fourth degree felony and shall be sentenced as foll ows:

(1) for threatening to injure a custoner's
credit, a fine not to exceed one thousand dollars ($1, 000)
per occurrence; and

(2) for injuring a custoner's credit by
providing a fal se, msleading or negative report about the
custoner to a credit reporting agency, a fine not to exceed
ten thousand dollars ($10,000) per occurrence.

B. A person is barred frombringing a civil
action against a customer to collect for charges resulting HIC/ HBs 36
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fromcramm ng or slanmm ng.

Section 10. TEMPORARY PROVI SI ON-- RULES. --1t is the
intent of the legislature that the public regul ation
comm ssion begin its rul emaki ng process in tinme to have rul es
required by Section 4 of the Cranm ng and Sl amm ng Act
adopted and pronul gated by July 1, 1999.

Section 11. APPLICABILITY.--This act applies to
t el ecomuni cations services provided to custoners on or after
July 1, 1999.

Section 12. EFFECTI VE DATE. --The effective date of the
provi sions of Sections 1 through 9 of this act is July 1,

1999.
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