AN ACT

RELATI NG TO EMPLOYMENT; ENCOURAG NG REPORTI NG OF SUSPECTED
| MPROPER QUALI TY OF PATI ENT CARE; PROH Bl TI NG EMPLOYER
RETALI ATORY ACTI ON | N CERTAI N Cl RCUMSTANCES; PROVI DI NG

GRI EVANCE PRCCEDURES AND PENALTI ES.

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--This act may be cited as the
"Consci entious Health Care Enpl oyee Protection Act".
Section 2. PURPCSE.--It is the purpose of the
Consci entious Health Care Enpl oyee Protection Act to maintain
and i nprove a high | evel of health care throughout New Mexico
by encouraging health care professionals to notify
appropriate public bodies of suspected inproper quality of
patient care. This reporting is encouraged in order to
protect patients and enpl oyees and to assist public bodies
charged with ensuring that health care is safe and adequate.
Section 3. DEFINITIONS.--As used in the Conscientious
Heal th Care Enpl oyee Protection Act:
A "comm ssion" means the human rights comn ssion
establ i shed by Section 28-1-3 NVBA 1978;
B. "director" neans the director of the division;
C. "division" means the human rights division of

t he | abor departnent; HB 237
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D. "enployee" means a health care professiona
who perforns services for and under the control and direction
of an enpl oyer for wages or other renuneration;

E. "enployer"” means a person who has four or nore
enpl oyees and i ncludes an agent of an enployer and a public
enpl oyer;

F. "health care professional"™ nmeans a person
licensed pursuant to Chapter 61, Articles 2, 3, 4, 5A, 6, 7A
8, 9, 9A, 10, 10A, 11, 12, 12A, 12B, 12C, 13, 14A, 14B, 14C
14D, 14E and 31 NVBA 1978;

G "inproper quality of patient care" neans any
practice, procedure, action or failure to act on the part of
an enpl oyer that violates any |l aw, practice act or rule;

H  "public body" neans any state government
department, agency or political subdivision

I. "retaliatory action" means the discharge,
suspensi on, denotion, disciplining or any discrimnatory or
adverse enpl oynent action agai nst an enployee in the terns
and conditions of enploynent; and

J. "secretary" nmeans the secretary of | abor.

Section 4. EMPLOYER RETALI ATORY ACTI ON PROHI BI TED. - - An
enpl oyer shall not take any retaliatory action against an
enpl oyee because the enpl oyee does any of the follow ng:

A. discloses, or threatens to disclose, to an

enpl oyer or to a public body an activity, policy or practice
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of the enployer that constitutes inproper quality of patient
care;
B. provides information to, or testifies before,

any public body as part of an investigation, hearing or

inquiry into inproper quality of patient care, a violation of

law, or a rule promul gated pursuant to |law, or

C. objects to or refuses to participate in an
activity, policy or practice that:

(1) isinviolation of alaw, or a rule
promul gated pursuant to |aw, or constitutes inproper quality
of patient care; or

(2) is fraudulent or, crimnmnal

Section 5. GRI EVANCE PROCEDURE. - -

A.  An enployee claimng to be subject to a
retaliatory action prohibited by the Conscientious Health
Care Enpl oyee Protection Act, after he has exhausted al
other adm nistrative grievance procedures, may file with the
division a witten conplaint that shall state the nanme and
address of the person alleged to have engaged in the
retaliatory action, all information relating to the
retaliatory action and any other information that may be
required by the conmission. Al conplaints shall be filed
with the division within sixty days after the all eged
retaliatory action was committed.

B. The director shall advise the respondent that
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a conplaint has been filed against himand shall furnish him
with a copy of the conmplaint. The director shall pronptly
investigate the alleged retaliatory action. |If the director
determ nes that the conplaint | acks probabl e cause, he shal
di sm ss the conplaint and notify the conpl ai nant and
respondent of the dismissal. The conplaint shall be
di sm ssed subject to appeal as in the case of other orders of
t he conmi ssi on.

C. If the director determ nes that probabl e cause
exists for the conplaint, he shall attenpt to achieve a
satisfactory adjustnment of the conplaint through persuasion
and conciliation. The director and staff shall neither
di scl ose what has transpired during the attenpted
conciliation nor divulge informati on obtained during any
hearing before the commi ssion or a conm ssioner prior to
final action relating to the conplaint. An officer or
enpl oyee of the | abor departnment who makes public in any
manner what ever any information in violation of this
subsection is guilty of a m sdeneanor and upon conviction
shal |l be fined not nore than one thousand dollars ($1, 000) or
i npri soned not nore than one year.

D. A person who has filed a conplaint with the
di vi sion may request and shall receive an order of
nondeterm nation fromthe director one hundred eighty days

after the division's receipt of the complaint. The order of HB 237
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nondet erm nati on may be appeal ed pursuant to the provisions
of Section 39-3-1.1 NVSA 1978.

E. In the case of a complaint filed by or on
behal f of a person who has an urgent medical condition and
has notified the director in witing of the test results, the
director shall nmake the determ nati on whether probable cause
exists for the conplaint and shall attenpt any conciliation
efforts within ninety days of the filing of the witten
conmpl aint or notification, whichever occurs |ast.

F. If conciliation fails or if, in the opinion of
the director, informal conference cannot result in
conciliation and the conpl ai nant has not requested a waiver
of right to hearing pursuant to the provisions of Subsection
J of this section, the comm ssion shall issue a witten
complaint in its own nane agai nst the respondent, except that
in the case of a conplaint filed by or on behalf of a person
who has an urgent nedical condition, who has notified the
director in witing of the test results and who so el ects,
the director shall issue an order of nondeterm nation, which
may be appeal ed pursuant to the provisions of Section 39-3-
1.1 NWBA 1978. The conplaint shall set forth the all eged
retaliatory action, the secretary's rule or the section of
the Conscientious Health Care Enpl oyee Protection Act all eged
to have been violated and the relief requested. The

conpl aint shall require the respondent to answer the HB 237
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al l egations of the conplaint at a hearing before the

comm ssion or hearing officer and shall specify the date,
time and place of the hearing. The hearing date shall not be
nmore than fifteen or less than ten days after service of the
conplaint. The conplaint shall be served on the respondent
personally or by registered mail, return receipt requested.
The hearing shall be held in the county where the respondent

i s doing business or the alleged retaliatory action occurred.

G Wthin one year of the filing of a conplaint

by a person aggrieved, the comm ssion or its director shall:
(1) dismss the conplaint for |ack of
pr obabl e cause;
(2) achieve satisfactory adjustnent of the
conpl ai nt as evi denced by order of the conmm ssion; or
(3) file a formal conplaint on behalf of the
conmi ssi on.

H  Upon the comm ssion's petition, the district
court of the county where the respondent is doing business or
the alleged retaliatory action occurred may grant injunctive
relief pending hearing by the conm ssion or pending judicial
review of an order of the conm ssion so as to preserve the
status quo or to ensure that the conm ssion's order as issued
will be effective. The conm ssion shall not be required to
post a bond.

I. For purposes of this section, "urgent nedical HB 237
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condi tion" neans any nedical condition as defined by an
appropriate medical authority through docunentation or by
direct witness of a clearly visible disablenent and that
poses a serious threat to the |life of the person with the
medi cal condition

J. The conplainant may seek a trial de novo in
the district court in lieu of a hearing before the
comm ssi on, provided that the conpl ai nant requests fromthe
director, in witing, a waiver of the conplainant's right to
hearing within sixty days of service of witten notice of a
probabl e cause determ nation by the director. The director
shal | approve the waiver request and shall serve notice of
t he wai ver upon the conplai nant and respondent. The
conpl ai nant may request a trial de novo pursuant to Section
39-3-1 NMSA 1978 wthin thirty days fromthe date of service
of the waiver. Issuance of the notice shall be deened a
final order of the conm ssion for the purpose of appeal
pursuant to Section 39-3-1.1 NVSA 1978.

Section 6. HEARI NG PROCEDURES. - -

A.  The respondent to a conplaint made pursuant to
Section 5 of the Conscientious Health Care Enpl oyee
Protection Act may file a witten answer to the conpl aint,
appear at the hearing, give testinony and be represented by
counsel and may obtain fromthe comm ssion subpoenas for any

person or for the production of any evidence pertinent to the
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proceedi ng. The conplainant shall be present at the hearing
and may be represented by counsel. Each party shall have the
right to amend his conplaint or answer.

B. A panel of three nmenbers of the conm ssion
desi gnated by the chairman shall sit, and a decision agreed
upon by two nenbers of the panel shall be the decision of the
conm ssion. However, no conmm ssioner who has filed a
conmplaint may sit on the panel hearing his conplaint.
Hearings al so may be conducted by a hearing officer enployed
by the division or, if the hearing officer is unavail abl e,
one menber of the comm ssion may be designated by the
chairman to act as a hearing officer. A hearing officer
shall have the sane powers and duties as the conm ssion as
set forth in Paragraph (2) of Subsection A of Section 28-1-4
NMSA 1978. C. The conplainant or his
representative shall present to the conm ssion or the hearing
of ficer the case supporting the conplaint. No evidence
concerning prior attenpts at conciliation shall be received.
The director shall not participate in the hearing, except as
a W tness.

D. The conm ssion and the hearing officer shal
not be bound by the formal rules of evidence governing courts
of law or equity but shall permt reasonable direct
exam nati on and cross-exam nation and the subm ssion of

briefs. Testinony at the hearing shall be taken under oath

HB 237
Page 8



and recorded by tape or otherwi se. Upon the request of any
party, testinony shall be transcribed; provided that all
costs of transcribing shall be paid by the party so
requesting. Each conm ssioner and hearing officer may
adm ni ster oaths.

E. Upon the conclusion of a hearing conducted by
a hearing officer, the hearing officer shall prepare a
witten report setting forth proposed findings of fact and
concl usions of |aw and recomrendi ng the action to be taken by
the comm ssion. The hearing officer shall submt the report
to a review panel consisting of no nore than three nenbers of
the comm ssion designated by the chairman. No conm ssi oner
may sit on the panel reviewing the hearing officer's report
i ssued in connection with a conplaint filed by the
comm ssioner. A decision by a majority of the nmenbers of the
revi ew panel shall be the decision of the conmission. If the
comm ssion finds fromthe evidence presented at any hearing
hel d pursuant to this section that the respondent has engaged
in aretaliatory action, it shall nake witten findings of
fact, conclusions of law and its decision based upon the
findings of fact and conclusions of law. The comm ssion may
adopt, nodify or reject the proposed findings of fact and
concl usions of |aw and the action recommended by the hearing
officer. Wthin five days after any order is rendered by the

comm ssion followi ng a hearing, the comm ssion shall serve
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upon each party of record and his attorney, if any, a witten
copy of the order by certified mail to the party's address of
record. All parties shall be deenmed to have been served on
the tenth day following the mailing. As part of its order,
the commi ssion may require the respondent to pay actua
damages to the conpl ainant and to pay reasonabl e attorney
fees, if the conplainant was represented by private counsel
and to take such affirmative action as the conm ssion

consi ders necessary, including a requirement for reports of

t he manner of conpliance.

F. If the commssion finds fromthe evidence that
the respondent has not engaged in a retaliatory action, it
shall make witten findings of fact and serve the conpl ai nant
and respondent with a copy of the findings of fact and with
an order dism ssing the conpl aint.

Section 7. ENFORCEMENT.--If a respondent to a
conmplaint filed pursuant to the Conscientious Health Care
Enpl oyee Protection Act is not complying with an order of the
comm ssion, the attorney general or district attorney, at the
request of the secretary, shall secure enforcenent of the
comm ssion's order by a district court. The proceedi ng shal
be initiated by the filing of a petition in the district
court where the respondent is doing business or the alleged
retaliatory action occurred. A copy of the petition shall be

served on the respondent personally or by registered mail
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return recei pt requested. The court may nmake and enter upon
t he proceedi ngs an order to decree enforcenment of the order
of the conm ssion.

Section 8. APPEAL.--Any party may appeal the fina
deci sion of the comm ssion pursuant to the provisions of
Section 39-3-1.1 NMSA 1978.

Section 9. POSTING OF LAW AND | NFORMATI ON. - - Every
enpl oyer subject to the Conscientious Health Care Enpl oyee
Protection Act shall keep posted in a conspicuous place on
his prem ses notices prepared by the division that set forth
excerpts of that act and other relevant information as

determ ned by the secretary.
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