AN ACT
RELATI NG TO THE ENVI RONMENT; RE- AUTHORI ZI NG THE WATER QUALI TY

CONTROL COWM SSI ON, AMENDI NG SECTI ONS OF NWVSA 1978.

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 74-6-5 NMSA 1978 (being Laws 1973,
Chapter 326, Section 4, as amended by Laws 1993, Chapter 100,
Section 3 and al so by Laws 1993, Chapter 291, Section 5) is
amended to read:
"74-6-5. PERM TS- - CERTI FI CATI ON- - APPEALS TO
COW SSI ON. - -

A. By regulation the comm ssion may require
persons to obtain froma constituent agency designated by the
comm ssion a permt for the discharge of any water
contam nant or for the disposal or re-use of septage or
sl udge.

B. The conm ssion shall adopt regul ations
establ i shing procedures for certifying federal water quality
permts.

C. Prior to the issuance of a permt, the
constituent agency may require the subm ssion of plans,
specifications and other relevant information that it deens
necessary.

D. The conm ssion shall by regulation set the

dat es upon which applications for permts shall be filed and HB 321
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designate the tinme periods within which the constituent
agency shall, after the filing of an administratively
conplete application for a permt, either grant the permt,
grant the permt subject to conditions or deny the permt.

E. The constituent agency shall deny any
application for a permt or deny the certification of a
federal water quality permt if:

(1) the effluent would not neet applicable
state or federal effluent regulations, standards of
performance or limtations;

(2) any provision of the Water Quality Act
woul d be vi ol at ed;

(3) the discharge would cause or contribute
to water contam nant |evels in excess of any state or federa
standard. Determ nation of the discharges' effect on ground
wat er shall be measured at any place of w thdrawal of water
for present or reasonably foreseeable future use.

Determ nati on of the discharges' effect on surface waters
shall be neasured at the point of discharge; or

(4) the applicant has, within the ten years
i mredi ately preceding the date of subm ssion of the permt
appl i cati on:

(a) know ngly msrepresented a
material fact in an application for a permt;

(b) refused or failed to disclose any
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i nformation required under the Water Quality Act;

(c) been convicted of a felony or
other crinme involving noral turpitude;

(d) been convicted of a felony in any
court for any crine defined by state or federal |aw as being
a restraint of trade, price-fixing, bribery or fraud,

(e) exhibited a history of willfu
di sregard for environnental |aws of any state or the United
States; or

(f) had an environnmental permt
revoked or permanently suspended for cause under any
environnental |aws of any state or the United States.

F. The conm ssion shall by regul ati on devel op
procedures that ensure that the public, affected governmenta
agenci es and any other state whose water may be affected
shall receive notice of each application for issuance or
nmodi fication of a permt. No ruling shall be nade on any
application for a permt wthout opportunity for a public
hearing at which all interested persons shall be given a
reasonabl e chance to subnit data, views or argunments orally
or in witing and to exam ne witnesses testifying at the
heari ng.

G The comm ssion may adopt regul ations for the
operation and mai ntenance of the permtted facility,

i ncluding requirenents, as may be necessary or desirable,
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that relate to continuity of operation, personnel training
and financial responsibility, including financial
responsibility for corrective action

H Permts shall be issued for fixed terns not to
exceed five years, except that for new di scharges, the term
of the permt shall commence on the date the discharge
begins, but in no event shall the termof the permt exceed
seven years fromthe date the permit was issued.

I. By regulation, the comm ssion may inpose
reasonabl e conditions upon permts requiring permttees to:

(1) install, use and maintain effluent
nmoni t ori ng devi ces;

(2) sanple effluents and receiving waters
for any known or suspected water contam nants in accordance
wi th methods and at |ocations and intervals as may be
prescribed by the conm ssion;

(3) establish and maintain records of the
nature and anounts of effluents and the perfornmance of
effluent control devices;

(4) provide any other information relating
to the discharge or direct or indirect rel ease of water
cont anm nants; and

(5) notify a constituent agency of the
i ntroduction of new water contam nants froma new source and

of a substantial change in volune or character of water
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contam nants being introduced from sources in existence at
the time of the issuance of the permt.

J. The comm ssion shall provide by regulation a
schedul e of fees for permts, not exceeding the estimated
cost of investigation and issuance, nodification and renewal
of permts. Fees collected pursuant to this section shall be
deposited in the water quality managenent fund.

K.  The issuance of a permt does not relieve any
person fromthe responsibility of conplying with the
provi sions of the Water Quality Act, any applicable
regul ations or water quality standards of the conm ssion or
any applicable federal |aws, regul ations or standards.

L. Apermt may be termnated or nodified by the
constituent agency that issued the permt prior toits date
of expiration for any of the foll owi ng causes:

(1) wviolation of any condition of the
permt;

(2) obtaining the permt by
m srepresentation or failure to disclose fully all rel evant
facts;

(3) violation of any provisions of the Water
Quality Act or any applicable regulations, standard of
performance or water quality standards;

(4) violation of any applicable state or

federal effluent regulations or limtations; or HB 321
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(5) change in any condition that requires
either a tenporary or pernmanent reduction or elimnation of
the permtted discharge.

M If the constituent agency denies, term nates
or nodifies a permit or grants a permt subject to condition,
the constituent agency shall notify the applicant or
permttee by certified mail of the action taken and the
reasons.

N. A person who participated in a permtting
action before a constituent agency or a person affected by a
certification of a federal permt and who is adversely
affected by such permtting action or certification may file
a petition for review before the conmm ssion. The petition
shall be nmade in witing to the comm ssion within thirty days
fromthe date notice is given of the constituent agency's
action. Unless a tinmely petition for reviewis nmade, the
deci sion of the constituent agency shall be final.

O If atinely petition for review is nmade, the
comm ssion shall hold a hearing within ninety days after
recei pt of the petition. The conm ssion shall notify the
petitioner and the applicant or permttee if other than the
petitioner by certified mail of the date, tine and place of
the hearing. |If the conm ssion deens the action that is the
subject of the petition to be affected with substanti al

public interest, it shall ensure that the public receives HB 321
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notice of the date, tine and place of the hearing and is

gi ven a reasonabl e chance to submt data, views or arguments
orally or in witing and to exam ne witnesses testifying at
the hearing. A person submtting data, views or argunents
orally or in witing shall be subject to exam nation at the
hearing. 1In the hearing, the burden of proof shall be upon
the petitioner. The conm ssion nmay designate a hearing
officer to take evidence in the hearing. Based upon the
evi dence presented at the hearing, the conmm ssion shal
sustain, nodify or reverse the action of the constituent
agency.

P. If the petitioner requests, the hearing shal
be recorded at the cost of the petitioner. Unless the
petitioner requests that the hearing be recorded, the
deci sion of the conm ssion shall be final."

Section 2. Section 74-6-17 NVBA 1978 (being Laws 1987,
Chapter 333, Section 15, as anended) is anended to read:

"74-6-17. TERM NATI ON OF AGENCY LI FE- - DELAYED REPEAL. -
-The water quality control comm ssion is termnated on July
1, 2005 pursuant to the Sunset Act. The conm ssion shal
continue to operate according to the provisions of Chapter

74, Article 6 NVBA 1978 until July 1, 2006. Effective July

1, 2006, Sections 74-6-3 and 74-6-4 NVMSA 1978 are repealed.” __

HB 321
Page 7



HB 321
Page 8



