AN ACT
RELATI NG TO JUDI Cl AL REVI EW REVI SI NG PROCEDURES FOR JUDI Cl AL
REVI EW OF FI NAL DECI SI ONS BY AGENCI ES; AMENDI NG AND REPEALI NG

SECTI ONS OF THE NMBSA 1978.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 39-3-1.1 NVSA 1978 (being Laws
1998, Chapter 55, Section 1) is amended to read:
"39-3-1.1. APPEAL OF FINAL DECI SI ONS BY AGENCI ES TO
DI STRI CT COURT- - APPLI CATI ON- - SCOPE OF REVI EW - REVI EW OF
DI STRI CT COURT DECI SI ONS. - -

A.  The provisions of this section shall apply
only to judicial review of agency final decisions that are
pl aced under the authority of this section by specific
statutory reference.

B. Upon issuing a final decision, an agency shal
pronptly:

(1) prepare a witten decision that includes
an order granting or denying relief and a statenent of the
factual and |l egal basis for the order

(2) file the witten decision with the
of ficial public records of the agency; and

(3) serve a docunent that includes a copy of
the witten decision and the requirenments for filing an

appeal of the final decision on: HB 356
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(a) all persons who were parties in
t he proceedi ng before the agency; and

(b) every person who has filed a
written request for notice of the final decision in that
particul ar proceedi ng.

C. Unless standing is further limted by a
specific statute, a person aggrieved by a final decision may
appeal the decision to district court by filing in district
court a notice of appeal within thirty days of the date of
filing of the final decision. The appeal may be taken to the
district court for the county in which the agency naintains
its principal office or the district court of any county in
which a hearing on the matter was conducted. When notices of
appeal froma final decision are filed in nore than one
district court, all appeals not filed in the district court
in which the first appeal was properly filed shall be
di sm ssed wi thout prejudice. An appellant whose appeal was
di sm ssed w thout prejudice pursuant to the provisions of
this subsection shall have fifteen days after receiving
service of the notice of dismssal to file a notice of appea
in the district court in which the first appeal was properly
filed.

D. In a proceeding for judicial review of a final
deci sion by an agency, the district court nmay set aside,

reverse or remand the final decision if it determ nes that:
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(1) the agency acted fraudulently,
arbitrarily or capriciously;

(2) the final decision was not supported by
substanti al evidence; or

(3) the agency did not act in accordance
with | aw.

E. A party to the appeal to district court may
seek review of the district court decision by filing a
petition for wit of certiorari with the court of appeals,
whi ch may exercise its discretion whether to grant review A
party may seek further review by filing a petition for wit
of certiorari with the supreme court.

F. The district court may certify to the court of
appeal s a final decision appealed to the district court, but
undeci ded by that court, if the appeal involves an issue of
substantial public interest that should be decided by the
court of appeals. The appeal shall then be decided by the
court of appeals.

G The procedures governi ng appeal s and petitions
for wit of certiorari that may be filed pursuant to the
provi sions of this section shall be set forth in rules
adopted by the supreme court.

H As used in this section:

(1) "agency" neans any state or local public

body or officer placed under the authority of this section by
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specific statutory reference;

(2) "final decision" neans an agency ruling
that as a practical matter resolves all issues arising froma
di spute within the jurisdiction of the agency, once al
adm ni strative renedi es available within the agency have been
exhausted. The determ nation of whether there is a fina
deci sion by an agency shall be governed by the | aw regardi ng
the finality of decisions by district courts. "Final
deci si on" does not nean a decision by an agency on a rule, as
defined in the State Rules Act; and

(3) "hearing on the matter" nmeans a forma
proceedi ng conducted by an agency or its hearing officer for
t he purpose of taking evidence or hearing argunment concerning
the dispute resolved by the final decision.”

Section 2. Section 1-4-21 NMSA 1978 (being Laws 1969,
Chapter 240, Section 77, as anended) is anended to read:

"1-4-21. REFUSAL OF REQ STRATI ON-- APPEAL. -- A qualified
el ector whose regi stration has been refused or the county
chai rman of any mmjor political party who alleges that
certain persons are qualified electors but have been refused
regi stration may bring an appeal regarding the refused
regi stration pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 3. Section 3-2-5 NVSA 1978 (being Laws 1965,

Chapter 300, Section 14-2-4, as anmended) is anended to read: HB 356
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"3-2-5. | NCORPORATI ON- - DUTI ES OF COUNTY COMM SSI ONERS
AFTER FI LI NG OF PETI TI ON TO ACT- - CENSUS REQUI RED- - ELECTI ON- -
Rl GHT OF APPEAL TO DI STRI CT COURT. - -

A. After the petition for incorporation, together
wi th the acconmpanying map or plat, and the anmount of npney
sufficient to pay the cost of a census have been filed with
the board of county conmi ssioners, the board of county
comm ssioners shall, in lieu of complying with the
requi rements of Section 3-1-5 NMSA 1978, within thirty days
after the filing of the petition, determ ne:

(1) fromthe voter registration list in the
office of the county clerk if the signers of the petition are
qualified electors residing in the territory proposed to be
i ncor porated; or

(2) fromthe tax schedules of the county if
any of the owners of the real estate who signed the petition
are delinquent in the paynent of property taxes; and

(3) if the territory proposed to be
incorporated is within an existing municipality or within the
ur bani zed area of a nunicipality.

B. If the board of county comm ssioners
determ nes that the territory proposed to be incorporated is:

(1) not within the boundary of an existing
muni cipality and not within the urbanized area of a

muni ci pality; or
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(2) wthin the urbanized area of another
muni ci pality and in conpliance with Section 3-2-3 NVSA 1978,
the board of county commi ssioners shall cause a census to be
taken of the persons residing within the territory proposed
to be incorporated. The census shall be conpleted and fil ed
with the board of county comm ssioners within thirty days
after the board of county comm ssioners authorizes the taking
of the census.

C. Wthin fifteen days after the date the results
of the census have been filed with the board of county
comm ssi oners, the board of county comm ssioners shal
determine if the conditions for incorporation of the
territory as a nunicipality have been nmet as required in
Sections 3-2-1 through 3-2-3 NMSA 1978 and shall have its
determ nation recorded in the mnutes of its neeting.

D. If the board of county conmm ssioners
determ nes that the conditions for incorporation have not
been nmet, the board of county conm ssioners shall notify the
petitioners of its determi nation by publishing in a newspaper
of general circulation in the territory proposed to be
i ncorporated, once, not nore than ten days after its
determ nation, a notice of its determnation that the
conditions for incorporation have not been net. |If there is
no newspaper of general circulation in the territory proposed

to be incorporated, notice of the determ nation shall be
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posted in eight public places within the territory proposed
to be incorporated.

E. After the board of county conmm ssioners has
determ ned that all of the conditions for incorporation of
the territory as a nunicipality have been nmet, the board of
county conm ssioners shall hold an el ection on the question
of incorporating the territory as a municipality. Elections
for the incorporation of nunicipalities shall only be held in
odd- nunbered years upon the first Tuesday in July or in any
year upon the first Tuesday in January, unless that Tuesday
is a holiday, in which case the election shall be held on the
second Tuesday in July or the second Tuesday in January. The
county clerk shall notify the secretary of finance and
adm ni stration and the secretary of taxation and revenue of
the date of the incorporation election within ten days after
t he adoption of the resolution calling the election

F. The signers of the petition or a municipality
wi thin whose urbani zed area the territory proposed to be
incorporated is | ocated may appeal any determi nation of the
board of county conm ssioners to the district court pursuant
to the provisions of Section 39-3-1.1 NWVSA 1978."

Section 4. Section 3-2-9 NVSA 1978 (being Laws 1965,
Chapter 300, Section 14-2-8, as anended) is anended to read:
"3-2-9. 1 NCORPORATI ON COWVPLETE- - JUDI Cl AL NOTI CE- -

DEFECTS | N | NCORPCRATI ON- - APPEAL. - -
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A. After certified copies of the papers relating
to the incorporation of a nunicipality have been filed in the
offices of the county clerk and the secretary of state and
after the municipal officers have been el ected and qualified,
the incorporation of the nunicipality shall be conplete and
effective on the followi ng January 1 if the election was held
in July or on the following July 1 if the election was held
in January, and notice of the incorporation shall be taken in
all judicial proceedings.

B. An action by a protestant against the
i ncorporation of a nmunicipality shall be taken to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 5. Section 3-19-8 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-18-8, as anended) is amended to read:

"3-19-8. APPEAL.--Any person in interest dissatisfied
with an order or determ nation of the planning conm ssion,
after review of the order or determ nation by the governing
body of the nunicipality, nmay conmence an appeal in the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 6. Section 3-21-4 NVSA 1978 (being Laws 1977,
Chapter 80, Section 3, as anended) is anended to read:

"3-21-4. EXTRATERRI TORI AL ZONI NG ORDI NANCE- -

ENFORCEMENT AND ADM NI STRATI ON- - APPEALS. - - HB 356
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A. A zoning ordi nance adopted by a joint
muni ci pal -county zoning authority shall be an ordi nance of
the municipality and an ordi nance of the county joining in
t he agreenent pursuant to Subsection A of Section 3-21-3 NVSA
1978 and may be enforced by appropriate procedures of either
the municipality or the county. The agreenment entered into
pursuant to Subsection A of Section 3-21-3 NVSA 1978 may
speci fy whether the nmunicipality or the county shall assune
primary enforcenment responsibility.

B. The extraterritorial zoning comm ssion shal
adm ni ster the zoni ng ordi nance adopted by the joint
muni ci pal -county zoning authority in the manner provided in
Subsection C of Section 3-21-7 NVSA 1978.

C. Appeals fromthe decisions of the
extraterritorial zoning comm ssion shall be taken to the
joint municipal-county zoning authority in the manner
provided in Section 3-21-8 NMSA 1978, and appeals fromthe
deci sions of the joint nunicipal-county zoning authority
shall be taken to the district court in the manner provided
in Section 39-3-1.1 NMBA 1978."

Section 7. Section 3-21-9 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-20-7, as anended) is amended to read:
"3-21-9. ZONI NG - APPEAL. - - A person aggrieved by a
deci sion of the zoning authority or any officer, departnent,

board or bureau of the zoning authority may appeal the HB 356
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deci sion pursuant to the provisions of Section 39-3-1.1 NVBA
1978. "
Section 8. Section 3-33-13 NWMSA 1978 (being Laws 1965,
Chapter 300, Section 14-32-6, as anended) is amended to read:
"3-33-13. | MPROVEMENT DI STRI CT- - PROVI SI ONAL ORDER- -
PROTEST- - APPEAL TO DI STRI CT COURT. - -
A. At the hearing of the governing body on the
provi sional order creating an inprovenent district, an
i nterested person or owner of property to be assessed for the
i nprovenent may file a witten protest or objection
guestioni ng the:
(1) propriety and advisability of
constructing the inprovenent;
(2) estimated cost of the inprovenent;
(3) manner of paying for the inprovenent; or
(4) estimted maxi mum benefit to each
i ndi vidual tract or parcel of |and.
B. The governing body may recess the hearing from
time to tinme so that all protestants nay be heard.
C. Wthin thirty days after the governing body
has, by adoption of a resolution:
(1) concluded the hearing;
(2) determ ned:
(a) the advisability of constructing

t he i nprovenent; and
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(b) the type and character of the

i nprovenent; and

(3) created the inprovenent district, a
person who during the hearing filed a witten protest with
t he governi ng body protesting the construction of the
i nprovenent nmay appeal the determi nation of the governing
body pursuant to the provisions of Section 39-3-1.1 NVBA
1978.

D. Were no person has filed a witten protest
during the hearing and all owners of property to be assessed,
upon concl usion of the hearing, submt to the governing body
witten statenents in favor of the creation of the
i nprovenent district for the types and character of
i nprovenents indicated in the provisional order, those owners
shall be deenmed to have waived their right to bring any
action challenging the validity of the proceedings or the
anmount of benefit to be derived fromthe inprovenents."

Section 9. Section 3-33-16 NWVSA 1978 (being Laws 1965,
Chapter 300, Section 14-32-9, as anended) is amended to read:

"3-33-16. | MPROVEMENT DI STRI CT- - PRELI M NARY HEARI NG -
PROTEST- - ACTI ON OF THE GOVERNI NG BODY- - APPEAL TO DI STRI CT
COURT. - -

A. At the prelimnary hearing of the governing
body on the question of creating an inprovenment district as

authori zed in Section 3-33-14 NMSA 1978, an owner of a tract
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or parcel of land to be assessed may contest:
(1) the proposed assessnent;
(2) the regularity of the proceedings
relating to the inprovenent;
(3) the benefits of the inprovenent; or
(4) any other matter relating to the
i nprovenent district.

B. The governing body shall not assess the tract
or parcel of land an anmount greater than the actual benefit
to the tract or parcel of land by reason of the enhanced
value of the tract or parcel of land as a result of the
i nprovenent as ascertained at the hearing. The governing
body may allow a fair price, based on its current value, as a
set-of f agai nst any assessnent against a tract or parcel of
land if the owner has inproved the tract or parcel of land in
such a manner that the inprovenent may be nmade part of the
proposed i nprovenent .

C. At the hearing, the governing body may:

(1) correct a mstake or irregularity in any
proceeding relating to the inprovenent;

(2) correct an assessnent made agai nst any
tract or parcel of I|and;

(3) in case of any invalidity, reassess the
cost of the inprovenent against a benefitting tract or parcel

of land; or
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(4) recess the hearing.

D. An owner of a tract or parcel of |and
assessed, whether he appeared at the hearing or not, may
commence an appeal in district court pursuant to the
provisions of Section 39-3-1.1 NVSBA 1978."

Section 10. Section 3-33-22 NVSA 1978 (being Laws
1965, Chapter 300, Section 14-32-15, as anended) is amended
to read:

"3-33-22. | MPROVEMENT DI STRI CT- - FI LI NG OF OBJECTI ONS- -
ASSESSMENT HEARI NG- - ACTI ON OF THE GOVERNI NG BODY- - APPEAL TO
DI STRI CT COURT. - -

A. Not later than three days before the date of
the hearing on the assessnent roll, an owner of a tract or
parcel of land that is listed on the assessnment roll may file
his specific objections in witing wth the nunicipal clerk.
Unl ess presented as required in this section, an objection to
the regularity, validity and correctness of:

(1) the proceedings;

(2) the assessnent roll;

(3) each assessnent contained on the
assessnent roll; or

(4) the ampbunt of the assessnent |evied
agai nst each tract or parcel of land, is deened waived.

B. At the hearing, the governing body shall hear

all objections that have been filed as provided in this
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section and may recess the hearing and, by resol ution,
revise, correct, confirmor set aside an assessnent and order
anot her assessnent be nade de novo.

C. The governing body by ordi nance shall, by
reference to the assessment roll as so nodified, if nodified,
and as confirnmed by the resolution, |levy the assessnents
contained in the assessnent roll. The assessnents may be
levied in stages if prelimnary liens are established
pursuant to Section 3-33-11 NMSA 1978. The deci sion,
resol ution and ordi nance of the governing body is:

(1) a final determnation of the regularity,
validity and correctness of:
(a) the proceedings;
(b) the assessnent roll
(c) each assessnent contained on the
assessnent roll; and
(d) the ampunt of the assessnent
| evi ed agai nst each tract or parcel of land; and
(2) conclusive upon the owners of the tract
or parcel of |and assessed.

D. An owner who has filed an objection as
provided in this section may commence an appeal in district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978. "

Section 11. Section 3-33-35 NVSA 1978 (being Laws
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1965, Chapter 300, Section 14-32-30, as anended) is amended
to read:

"3-33-35. | MPROVEMENT DI STRI CT- - NOTI CE OF APPEAL- -
APPEAL TO DI STRICT COURT. --After an owner has filed a witten
objection with the nunicipal clerk to a reassessnment as
provided in Section 3-33-22 NMSA 1978 and the governi ng body
has determ ned the reassessnent, an owner of a tract or
parcel of land that is reassessed may file a notice of appeal
to the district court. The appeal shall be filed pursuant to
t he provisions of Section 39-3-1.1 NVSA 1978."

Section 12. Section 3-35-3 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-34-3, as anended) is amended to read:
"3-35-3. HEARI NG ON PROVI SI ONAL ORDER- - PROTEST BY
PROPERTY OANER OR | NTERESTED PERSON- - APPEAL. - - At the hearing
on a provisional order, a property owner or interested person
may file a witten protest and may be heard by the governing

body on the order. A person filing a witten protest may
bring an appeal concerning the governing body's determ nation
on the protest pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 13. Section 3-39-23 NVSA 1978 (being Laws
1965, Chapter 300, Section 14-20-21, as anended) is amended
to read:

"3-39-23. JUDI C AL REVI EW - -

A.  Any person aggrieved by a decision of the
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board of appeals, any taxpayer or any officer, department,
board or bureau of the political subdivision may file an
appeal pursuant to the provisions of Section 39-3-1.1 NVBA
1978.

B. Costs shall not be allowed agai nst the board
of appeals unless it appears to the court that it acted with
gross negligence, in bad faith or with malice in making the
deci si on appealed from"

Section 14. Section 3-46-43 NVSA 1978 (being Laws
1965, Chapter 300, Section 14-47-19, as anended) is amended
to read:

"3-46-43. CORDI NANCES RELATI NG TO REPAI R, CLOSI NG AND
DEMOLI TI ON OF DWELLI NGS UNFI T FOR HUVAN HABI TATI ON- -
COVPLAI NT- - SERVI CE OF COVPLAI NT- - APPEAL. - -

A.  VWenever any municipality finds that there
exi st dwellings that are unfit for human habitati on due to
di | api dati on; defects increasing the hazards of fire,
accidents or other calamties; lack of ventilation, light or
sanitary facilities or due to other conditions, including
those set forth in Subsection C of this section, rendering
the dwel li ngs unsafe and unsanitary or dangerous or
detrinental to the health, safety or norals or otherw se
inimcal to the welfare of the residents of the nunicipality,
power is conferred upon the nunicipality to require or cause

the repair, closing or denolition or renoval of the dwelling HB 356
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in the manner provided in this section. A "dwelling" neans
any building or structure or part thereof used and occupied
for human habitation or intended to be so used and incl udes
any appurtenances usually enjoyed in the dwelling.

B. Upon the adoption of an ordinance finding that
dwel I ing conditions of the character described in Subsection
A of this section exist, the governing body of the
municipality is authorized to adopt ordinances relating to
the dwellings within the nunicipality that are unfit for
human habitation. The ordinances shall include the follow ng
provi si ons:

(1) a public officer shall be designated or
appointed to exercise the powers prescribed by the
ordi nances;

(2) whenever it appears to the public
officer, on his own notion, that any dwelling is unfit for
human habitation, he shall, if his prelimnary investigation
di scl oses a basis for the charges, issue and cause to be
served on the owner, every nortgagee of record and al
parties in interest in the dwelling, including persons in
possession, a conplaint stating the charges in that respect.
The conplaint shall contain a notice that a hearing will be
hel d before the public officer or his designated agent at a
place fixed in the conplaint not |ess than ten days nor nore

than thirty days after the serving of the conplaint; that the
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owner, nortgagee and parties in interest shall be given the
right to file an answer to the conplaint and to appear in
person or otherwi se and give testinony at the place and the
time fixed in the conplaint; and that the rules of evidence
prevailing in courts of law or equity shall not be
controlling in hearings before the public officer
(3) if after the notice and hearing the

public officer determ nes that the dwelling under
consideration is unfit for human habitati on, he shall state
inwiting his findings of fact in support of that
determ nation and shall issue and cause to be served upon the
owner an order in witing that advises the owner of his
ri ghts under Subsection E of this section and that:

(a) if the repair, alteration or
i nprovenent of the dwelling can be nmade at a reasonabl e cost
inrelation to the value of the dwelling, the ordi nance of
the municipality shall fix a certain percentage of the cost
as being reasonable for that purpose and require the owner,
within the time specified in the order, to repair, alter or
inprove the dwelling to render it fit for human habitation or
to vacate and close the dwelling as a human habitation; or

(b) if the repair, alteration or
i nprovenent of the dwelling cannot be nade at a reasonable
cost in relation to the value of the dwelling, the ordinance

of the nunicipality shall fix a certain percentage of the
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cost as being reasonable for the purpose, and require the
owner, within the time specified in the order, to renove or
denol i sh the dwel li ng;

(4) if the owner fails to conply with an
order to repair, alter or inprove or to vacate and cl ose the
dwel ling, the public officer may cause the dwelling to be
repaired, altered or inproved or to be vacated and cl osed,;

(5) if the owner fails to conply with an
order to renove or denolish the dwelling, the public officer
may cause the dwelling to be renoved or denvolished; and

(6) the ambunt of the cost of the repairs,
alterations or inprovenments or the vacating and cl osing or
the renmoval or denolition by the public officer shall be a
lien against the real property upon which the cost was
incurred. |If the dwelling is renoved or denolished by the
public officer, he shall sell the materials of the dwelling
and shall credit the proceeds of the sale against the cost of
the renmoval or denolition. Any bal ance remaining shall be
deposited in the district court by the public officer and
shall be secured in the manner as may be directed by the
court and shall be disbursed by the court to the persons
found to be entitled to the balance by final order or decree
of the court.

C. An ordinance adopted by a municipality

pursuant to this section shall provide that the public HB 356
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officer may determine a dwelling is unfit for human
habitation if he finds that conditions exist in the dwelling
that are dangerous or injurious to the health, safety or
nmoral s of the occupants of the dwelling, the occupants of
nei ghboring dwellings or other residents of the nunicipality
or that have a blighting influence on properties in the area.
The conditions may include the follow ng, wthout
limtations: defects increasing the hazards of fire,
accident or other calamties; |ack of adequate ventilation,
light or sanitary facilities; dilapidation; disrepair;
structural defects; uncleanliness; overcrowdi ng; inadequate
i ngress and egress; inadequate drainage; or any violation of
health, fire, building or zoning regulations or any other
laws or regulations relating to the use of |land and the use
and occupancy of buildings and i nprovenents. The ordi nance
may provide additional standards to guide the public officer
or his agents or enmployees in determning the fitness of a
dwel I'ing for human habitati on.

D. Conplaints or orders issued by a public
of ficer pursuant to an ordi nance adopted under the provisions
of the Urban Devel opment Law shall be served upon persons
either personally or by registered mail. |If the whereabouts
of the persons are unknown and cannot be ascertai ned by the
public officer in the exercise of reasonable diligence and

the public officer nakes an affidavit to that effect, then HB 356
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the serving of the conplaint or order upon the persons nmay be
made by publishing the conplaint or order once each week for
two consecutive weeks in a newspaper printed and published in
the municipality or, in the absence of a newspaper, in one
printed and published in the county and circulating in the
municipality in which the dwellings are | ocated. A copy of
the conplaint or order shall be posted in a conspicuous pl ace
on the prem ses affected by the conplaint or order. A copy
of the conplaint or order shall also be filed with the clerk
of the county in which the dwelling is located. Filing of
the conplaint or order shall have the sanme force and effect
as other |is pendens notices provided by | aw

E. Any person affected by an order issued by the
public officer may file an appeal pursuant to the provisions
of Section 39-3-1.1 NVMBA 1978.

F. An ordi nance adopted by the governing body of
the nmunicipality may aut horize the public officer to exercise
powers as may be necessary or convenient to carry out and
ef fectuate the purposes and provisions of the Urban
Devel oprment Law, including the follow ng powers in addition
to others granted in the Urban Devel opnent Law

(1) to investigate the dwelling conditions
in the municipality in order to determ ne which dwellings are
unfit for human habitation;

(2) to admi nister oaths and affirmations,
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exam ne W tnesses and recei ve evi dence;

(3) to enter upon prem ses for the purpose
of maki ng exam nations, provided that the entries shall be
made in a manner as to cause the | east possible inconveni ence
to the persons in possession, and to obtain an order for this
purpose froma court of conpetent jurisdiction in the event
entry is denied or resisted,;

(4) to appoint and fix the duties of any
of ficers, agents and enpl oyees as he deens necessary to carry
out the purposes of the ordinances; and

(5) to delegate any of his functions and
powers under the ordinance to officers, agents and enpl oyees
he may desi gnate.

G The governing body of a municipality adopting
an ordi nance under this section shall, as soon as possible
thereafter, prepare an estinmate of the annual expenses or
costs to provide the equi prent, personnel and supplies
necessary for periodic exam nations and investigations of the
dwel lings in the nunicipality for the purpose of determ ning
the fitness of the dwellings for human habitation and for the
enforcenent and adm nistration of its ordi nance or ordinances
adopted under this section

H.  Nothing in this section shall be construed to
abrogate or inpair the powers of the courts or of a

departnment of a municipality to enforce any provisions of its
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charter or its ordinances or regulations or to prevent or
puni sh violations thereof. The powers conferred by this
section shall be in addition and supplenental to the powers
conferred by any other |aw

I. Nothing in this section shall be construed to
inpair or Iimt in any way the power of the nunicipality to
defi ne and decl are nui sances and to cause their renoval or
abat enent by sunmary proceedi ngs or otherw se."

Section 15. Section 3-51-12 NVSA 1978 (being Laws
1971, Chapter 173, Section 7, as anended) is anended to read:

"3-51-12. FORNMATI ON OF DI STRI CT- - PROVI SI ONAL ORDER
HEARI NG- - CONDUCT - - APPEAL. - -

A.  The owner of any property within the proposed
district may, not |less than two days preceding the hearing,
file with the clerk his specific objections in witing. Any
objection to the regularity, validity and correctness of the
proceedi ngs, including the validity and amount of the
prelimnary fund assessnent, shall be deemed wai ved unl ess
presented at the tinme and in the manner specified in this
subsecti on.

B. At the time and place designated for hearing
t he objections, the governing body of the city shall hear and
determ ne all objections that have been filed. The governing
body shall have the power to adjourn the hearing and shal

have power by resolution, in its discretion, to revise,
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correct or confirmany proceedi ngs previously taken.

C. Wthin fifteen days after the publication of
the ordinance formng the parking district, a person who has
filed an objection, as provided in Subsection A of this
section, shall have the right to appeal to the district court
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."

Section 16. Section 4-45-5 NVSA 1978 (being Laws 1876,
Chapter 1, Section 22, as anended) is anended to read:

"4-45-5. ACCOUNTS AGAI NST COUNTY- - APPEAL FROM
DI SALLOMNCE. - - Wien a clai mof a person against a county is
di sapproved in whole or in part by the board of county
comm ssi oners, that person may appeal the decision of the
board to the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 17. Section 4-55A-31 NMSA 1978 (being Laws
1980, Chapter 91, Section 31, as anended) is anended to read:

"4-55A-31. | MPROVEMENT DI STRI CT-- APPEAL TO DI STRI CT
COURT. --After an owner has filed a witten objection with the
county clerk to any reassessnent as provided in Section 4-
55A- 18 NMSA 1978 and the board has determ ned the
reassessnent, any owner of a tract or parcel of land that is
reassessed may file a notice of appeal pursuant to the
provisions of Section 39-3-1.1 NVSBA 1978."

Section 18. Section 7-8A-16 NVSA 1978 (being Laws

1997, Chapter 25, Section 16, as anended) is anended to read:
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"7-8A-16. APPEAL--ACTI ON TO ESTABLI SH CLAI M - -

A. A person aggrieved by a decision of the
adm nistrator may file an appeal pursuant to the provisions
of Section 39-3-1.1 NVMBA 1978.

B. A person whose cl ai mhas not been acted upon
within ninety days after its filing may maintain an origina
action to establish the claimin the district court for the
first judicial district, naming the admnistrator as a
def endant .

C. If the aggrieved person establishes the claim
in an action against the admnistrator, the court nmay award
the cl ai mant reasonabl e attorney fees.”

Section 19. Section 7-38-28 NVSA 1978 (being Laws
1973, Chapter 258, Section 68, as anended) is amended to
read:

"7-38-28. APPEALS FROM ORDERS OF THE DI RECTOR OR
COUNTY VALUATI ON PROTESTS BQARDS. - -

A. A property owner may appeal an order nade by
the director or a county valuation protests board by filing
an appeal pursuant to the provisions of Section 39-3-1.1 NVBA
1978.

B. The director shall notify the appropriate
county assessor of the decision and order of the district
court and shall direct the assessor to take appropriate

action to comply with the decision and order."
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Section 20. Section 10-7D-23 NMSA 1978 (being Laws
1992, Chapter 9, Section 23, as anended) is amended to read:
"10-7D-23. JUDI Cl AL ENFORCEMENT- - STANDARD OF REVI EW - -
A. The board or a |l ocal board may request the
district court to enforce an order issued pursuant to the
Publ i ¢ Enpl oyee Bargai ning Act, including those for
appropriate tenporary relief and restraining orders. The
court shall consider the request for enforcenent on the
record made before the board or |ocal board. It shall uphold
the action of the board or |ocal board and take appropriate
action to enforce it unless it concludes that the order is:
(1) arbitrary, capricious or an abuse of

di scretion;

(2) not supported by substantial evidence on

the record considered as a whol e; or
(3) otherwise not in accordance with | aw
B. A person or party, including a |abor

organi zation, affected by a final rule, order or decision of
the board or a |ocal board, may appeal to the district court
for further relief pursuant to the provisions of Section 39-
3-1.1 NVBA 1978."

Section 21. Section 10-9-18 NVSA 1978 (being Laws
1980, Chapter 47, Section 2, as anended) is amended to read:

"10-9-18. APPEALS BY EMPLOYEES TO THE BQARD. - -

A.  An enpl oyee who is dism ssed, denoted or
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suspended may, within thirty days after the di sm ssal
denoti on or suspension, appeal to the board. The appealing
enpl oyee and the agency whose action is reviewed have the
right to be heard publicly and to present facts pertinent to
t he appeal .

B. An applicant denied perm ssion to take an
exam nation or who is disqualified my appeal to the board.

C. The technical rules of evidence shall not
apply to appeals to the board.

D. A record shall be nade of the hearing, which
shall be transcribed if there is an appeal to the district
court. Costs of the transcripts, including one copy for the
board, shall be paid initially by the agency. The cost of
the transcripts may be assessed by the court to the |osing
party on appeal .

E. The board may designate a hearing officer who
may be a nenber of the board or any qualified state enpl oyee
to preside over and take evidence at any hearing held
pursuant to this section. The hearing officer shall prepare
and submit to the board a summary of the evidence taken at
the hearing and proposed findings of fact. The board shal
render a decision, which shall include findings of fact and
concl usi ons of | aw.

F. If the board finds that the action taken by

t he agency was wi thout just cause, the board may nodify the
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di sciplinary action or order the agency to reinstate the
appeal i ng enpl oyee to his fornmer position or to a position of
like status and pay. Every consideration shall be given to
pl aci ng the appealing enployee in the sane geographica

| ocation in which he was enpl oyed prior to the disciplinary
action. The board may recomrend that the appealing enpl oyee
be reinstated by an agency other than the one who disciplined
t he appeal i ng enpl oyee. \When the board orders an agency to
reinstate an appealing enpl oyee, the reinstatenent shall be
effective within thirty days of the board' s order. The board
may award back pay as of the date of the dism ssal, denotion
or suspension or as of the later date as the board may

speci fy.

G A party aggrieved by the decision of the board
made pursuant to this section nay appeal the decision to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 22. Section 10-11-120 NVSA 1978 (being Laws
1987, Chapter 253, Section 120, as anended) is anended to
read:

"10-11-120. DEN AL OF BENEFI T CLAI M - APPEALS. - -

A. A benefit claimant shall be notified in
witing of a denial of a claimfor benefits within thirty
days of the denial. The notification shall give the reason

for the denial. A claimant nay appeal the denial and request HB 356
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a hearing. The appeal shall be in witing filed with the
associ ation within ninety days of the denial. The appea
shal |l contain a statement of the claimant's reason for
claimng the denial to be inproper. The retirenent board
shall schedul e a de novo hearing of the appeal before the
retirenment board or, at the discretion of the retirenent
board, a designated hearing officer or commttee of the
retirement board within sixty days of receipt of the appeal
A final decision on the matter being appeal ed shall be nade
by the retirenent board
B. Appeals froma final decision of the

retirement board may be filed pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 23. Section 12-8-16 NVSA 1978 (being Laws
1969, Chapter 252, Section 16, as anended) is amended to
read:

"12-8-16. PETITION FOR JUDI Cl AL REVI EW - - Any party who
has exhausted all adm nistrative renedies available within
t he agency and who is adversely affected by a final order or
deci sion in an adjudi catory proceedi ng may appeal pursuant to
t he provisions of Section 39-3-1.1 NWVSA 1978."

Section 24. Section 13-1-183 NMSA 1978 (being Laws
1984, Chapter 65, Section 156, as anended) is amended to
read:

"13-1-183. JUDICIAL REVIEW--All actions authorized by HB 356
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the Procurenment Code for judicial review of a determ nation
shall be filed pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "
Section 25. Section 13-4-15 NVSA 1978 (being Laws
1963, Chapter 304, Section 5, as anended) is anended to read:
"13-4-15. APPEALS. - -

A.  Any interested person may appeal any
determ nation, finding or action of the director of the | abor
and industrial division of the | abor departnent made pursuant
to the Public Wrks M ninmum Wage Act to the | abor and
i ndustrial comm ssion sitting as the appeals board by filing
notice of the appeal with the director within fifteen days
after the determ nation has been issued or notice of the
finding or action has been given as provided in the Public
Wor ks M ni mum Wage Act.

B. The | abor and industrial comm ssion, sitting
as the appeal s board, shall adopt rules as it deens necessary
for the pronpt disposition of appeals. A copy of the rules
shall be filed with the librarian of the suprenme court |aw
library.

C. The appeal s board, within ten days after the
filing of the appeal, shall set the matter for an ora
hearing within thirty days and, follow ng the hearing, shal
enter a decision within ten days after the close of the

hearing and pronptly mail copies of the decision to the

HB 356
Page 30



parti es.
D. Decisions of the appeals board may be appeal ed
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."
Section 26. Section 17-2-43.1 NVSBA 1978 (being Laws
1995, Chapter 145, Section 8) is anended to read:
"17-2-43.1. JUD Cl AL REVI EW - ADM NI STRATI VE ACTI ONS. - -

A.  Any person adversely affected by an order of
the comm ssion nay appeal to the district court pursuant to
t he provisions of Section 39-3-1.1 NVSA 1978.

B. Any person adversely affected by a regul ati on
adopted by the conm ssion may appeal to the court of appeals.
Al'l appeals shall be upon the record nmade at the hearing or
contained in the public repository file and shall be taken to
the court of appeals within thirty days follow ng the date of
the filing of the regulation by the comm ssion pursuant to
the provisions of the State Rul es Act.

C. Upon appeal, the court of appeals shall set
aside the regulation only if it is found to be:

(1) arbitrary, capricious or an abuse of
di scretion;
(2) not supported by substantial evidence in
the record; or
(3) otherwise not in accordance with | aw.
D. After a hearing and a show ng of good cause by

the appellant, a stay of the regul ation being appeal ed may be
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gr ant ed:
(1) by the conm ssion; or

(2) by the court of appeals if the

comm ssion denies a stay or fails to act upon an application

for a stay within sixty days after receipt of the
appl i cati on.

E. The appellant shall pay all costs for any
appeal found to be frivolous by the court of appeals.”

Section 27. Section 17-3-34 NVSA 1978 (being Laws

1912, Chapter 85, Section 35, as anended) is anended to read:
"17-3-34. REVOCATI ON OF LI CENSE, CERTIFI CATE OR PERM T

FOR VI OLATI ON OF LAW - NOTI CE AND HEARI NG -JUDI Cl AL REVI EW - -

A. If the holder of any license, certificate or
permt persistently, flagrantly or know ngly viol ates or
count enances the violation of any of the provisions of
Chapter 17 NWVBA 1978 or of any regulations referred to in
Section
17-2-10 NVBA 1978, the license, certificate or permt shal
be revoked by the state gane commi ssion after reasonable
notice given the accused of the alleged violation and after
the accused is afforded an opportunity to appear and show
cause agai nst the charges.

B. At the hearing, the state gane conmm ssion
shall cause a record of the hearing to be nmade and shall

all ow the person charged to exam ne w tnesses testifying at
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the hearing. Any person whose |license, certificate or permt
has been revoked by the conm ssion may appeal to the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978. "

Section 28. Section 19-7-17 NVSA 1978 (being Laws
1963, Chapter 237, Section 4) is anended to read:

"19-7-17. APPEAL.--A person in interest aggrieved by
t he decision of the commi ssioner in fixing the value of
i nprovenents or in collecting costs may appeal to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 29. Section 19-7-67 NVSA 1978 (being Laws
1912, Chapter 82, Section 72, as anended) is anended to read:

"19-7-67. CONTEST-- COMM SSI ONER- - APPEAL TO DI STRI CT
COURT. - - A person aggrieved by a decision of the conm ssioner
may appeal to the district court pursuant to the provisions
of Section 39-3-1.1 NMSA 1978."

Section 30. Section 19-10-23 NMVSA 1978 (being Laws
1929, Chapter 125, Section 16, as anended) is amended to
read:

"19-10-23. APPEAL OF COW SSIONER' S DECI SION. - - A
person or corporation aggrieved by a ruling or decision of
the comm ssioner affecting his interest in any | ease issued
under or affected by the provisions relating to oil and gas

| eases of state lands may file an appeal pursuant to the
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provisions of Section 39-3-1.1 NVBA 1978."

Section 31. Section 21-24-8 NVSA 1978 (being Laws

1971, Chapter 304, Section 8, as anended) is anended to read:

"21-24-8. JUDICIAL REVIEW --Any final determ nation of
the commi ssion respecting the i ssuance, denial or revocation
of a registration may be appealed to the district court
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."

Section 32. Section 22-2-15 NVSA 1978 (being Laws
1978, Chapter 129, Section 2) is anended to read:

"22-2-15. HEARI NGS- - SUSPENSI ON CONTI NUANCE AND
DI SCONTI NUANCE- - APPEALS. - -

A. Wthin ten days after suspension, or within a
reasonabl e tinme as the suspended | ocal school board nmay
request, the state board shall give a hearing to the | ocal
school board. At this hearing, the |local school board may
appear and show cause why the suspension should not be
continued. The state board enpl oyees who conducted
eval uati ons upon whi ch the suspensi on was based shal |l appear
and gi ve testinony.

B. After the hearing, the state board shal
conti nue or discontinue the suspension of the | ocal schoo
boar d.

C. Any local school board aggrieved by the
deci sion of the state board may appeal to the district court

pursuant to the provisions of Section 39-3-1.1 NVSA 1978."
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Section 33. Section 22-10-22 NVSA 1978 (being Laws
1967, Chapter 16, Section 124, as anended) is amended to
read:
"22-10-22. SUSPENSI ON AND REVOCATI ON OF CERTI FI CATES- -
APPEAL. - -
A. The state board may suspend or revoke a
certificate held by a certified school instructor or
adm ni strator for inconpetency, immorality or any other good
and just cause.
B. Acertificate may be suspended or revoked only
according to the foll owi ng procedure:

(1) the state board serving witten notice
of the suspension or revocation on the person hol ding the
certificate in accordance with the law for service of process
in civil actions. The notice of the suspension or revocation
shall state the grounds for the suspension or revocation of
the certificate. The notice of the suspension or revocation
shall describe the rights of the person holding the
certificate and include instructions for requesting a hearing
before the state board. A hearing shall be requested within
thirty days of receipt of the notice of suspension or
revocation. |If a hearing is requested, the hearing shall be
hel d not nore than ninety days fromthe date of the request
for the hearing;

(2) the state board or its designated HB 356
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hearing officer conducting a hearing that provides the person
hol ding the certificate, or his attorney, an opportunity to
present evidence or argunents on all pertinent issues. A
transcript shall be made of the entire hearing conducted by
the state board or its designated hearing officer; and
(3) the state board rendering a witten

deci sion in accordance with the | aw and based upon evi dence
presented and admitted at the hearing. The witten decision
shall include findings of fact and concl usi ons of |aw and
shall be based upon the findings of fact and the concl usions
of law. A witten copy of the decision of the state board
shall be served upon the person holding the certificate
within sixty days fromthe date of the hearing. Service of
the witten copy of the decision shall be in accordance with
the law for service of process in civil actions or by
certified mail to the person's address of record.

C. The secretary of the state board, with the
approval of the state board or its designated hearing
of ficer, may subpoena w tnesses, require their attendance and
giving of testinony and require the production of books,
papers and records in connection with a hearing held pursuant
to the provisions of Subsection B of this section. Also, the
state board may apply to the district court for the issuance
of subpoenas and subpoenas duces tecumin the name of and on

behal f of the state board.
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D. Any person aggrieved by a decision of the
state board, after a hearing pursuant to this section, may
appeal the decision to the district court pursuant to the
provisions of Section 39-3-1.1 NVSA 1978."

Section 34. Section 24-1-5 NWVSA 1978 (being Laws 1973,
Chapter 359, Section 5, as anmended) is anended to read:

"24-1-5. LI CENSURE OF HEALTH FACI LI Tl ES- - HEARI NGS- -
APPEALS. - -

A. No health facility shall be operated w thout a
license issued by the departnent. |If a health facility is
found to be operating without a license, in order to protect
human health or safety, the secretary nmay issue a cease-and-
desi st order. The health facility may request a hearing that
shall be held in the manner provided in this section. The
department may al so proceed pursuant to the Health Facility
Recei vershi p Act.

B. The departnent is authorized to nmake
i nspections and investigations and to prescribe regul ati ons
it deens necessary or desirable to pronote the health, safety
and wel fare of persons using health facilities.

C. Except as provided in Subsection F of this
section, upon receipt of an application for a license to
operate a health facility, the departnent shall pronptly
i nspect the health facility to determine if it is in

conmpliance with all rules of the departnment. Applications
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for hospital licenses shall include evidence that the byl aws
or rules of the hospital apply equally to osteopathic and
medi cal physicians. The departnent shall consolidate the
applications and inspections for a hospital that also
operates as a hospital -based primary care clinic.

D. Upon inspection of any health facility, if the
department finds any violation of its rules, the departnent
may deny the application for a license, whether initial or
renewal , or it may issue a tenporary license. A tenporary
Iicense shall not be issued for a period exceedi ng one
hundred twenty days, nor shall nore than two consecutive
tenporary licenses be issued.

E. A one-year nontransferable license shall be
i ssued to any health facility conplying with all rules of the
departnment. The license shall be renewable for successive
one-year periods, upon filing of a renewal application, if
the departnment is satisfied that the health facility is in
conmpliance with all rules of the departnment or, if not in
conmpliance with a rule, has been granted a wai ver or variance
of that rule by the departnment pursuant to procedures,
condi tions and gui delines adopted by rule of the departnent.
Li censes shall be posted in a conspi cuous place on the
Iicensed prem ses, except that child-care centers that
receive no state or federal funds may apply for and receive

fromthe departnent a waiver fromthe requirenent that a
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license be posted or kept on the licensed prem ses.

F. Any health facility that has been inspected
and licensed by the departnment and that has received
certification for participation in federal reinbursenent
prograns and that has been fully accredited by the joint
comm ssion on accreditation of health care organizations or
the Anmerican osteopathic association shall be granted a
i cense renewal based on that accreditation. Health
facilities receiving less than full accreditation by the
joint conm ssion on the accreditation of health care
organi zations or by the Anerican osteopathic association my
be granted a license renewal based on that accreditation
Li cense renewal s shall be issued upon application subnmtted
by the facility upon forns prescribed by the departnent.

This subsection does not |imt in any way the department's
various duties and responsibilities under other provisions of
the Public Health Act or under any other subsection of this
section, including any of the departnment's responsibilities
for the health and safety of the public.

G The departnment may charge a reasonabl e fee not
to exceed three dollars ($3.00) per bed for an in-patient
health facility or one hundred dollars ($100) for any other
health facility for each license application, whether initial
or renewal, of an annual |icense or the second consecutive

i ssuance of a tenporary |license. Fees collected shall not be
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refundable. All fees collected pursuant to |licensure
applications shall be deposited with the state treasurer for
credit to the general fund.

H.  The departnent may revoke or suspend the
license of a health facility or may inpose on a health
facility an internedi ate sanction and a civil nonetary
penal ty provided in Section 24-1-5.2 NVSA 1978 after notice
and an opportunity for a hearing before a hearing officer
desi gnated by the departnment to hear the matter and, except
for child-care centers and facilities, may proceed pursuant
to the Health Facility Receivership Act upon a determ nation
that the health facility is not in conpliance with any rule
of the departnent. |If imediate action is required to
protect human health and safety, the secretary may suspend a
license or inpose an internedi ate sanction pending a hearing,
provi ded the hearing is held within five working days of the
suspensi on or inposition of the sanction, unless waived by
the licensee, and, except for child-care centers and
facilities, may proceed ex parte pursuant to the Health
Facility Receivership Act.

I. The departnent shall schedule a hearing
pursuant to Subsection H of this section if the departnent
receives a request for a hearing froma |icensee:

(1) within ten working days after receipt by

the licensee of notice of suspension, revocation, inposition HB 356
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of an internediate sanction or civil nonetary penalty or
denial of an initial or renewal application;

(2) wthin four working days after receipt
by the licensee of an energency suspension order or energency
i ntermedi ate sanction inposition and notice of hearing if the
Iicensee wishes to waive the early hearing schedul ed and
request a hearing at a later date; or

(3) wthin five working days after receipt
of a cease-and-desi st order.

The departnent shall also provide tinely notice to the
licensee of the date, tine and place of the hearing, identity
of the hearing officer, subject matter of the hearing and
al | eged vi ol ati ons.

J. Any hearing held pursuant to provisions of
this section shall be conducted in accordance with
adj udi catory hearing rul es and procedures adopted by
regul ation of the departnent. The licensee has the right to
be represented by counsel, to present all relevant evidence
by nmeans of wi tnesses and books, papers, documents, records,
files and ot her evidence and to exam ne all opposing
W t nesses who appear on any matter relevant to the issues.
The hearing officer has the power to adnminister oaths on
request of any party and issue subpoenas and subpoenas duces
tecumprior to or after the commencenent of the hearing to

compel discovery and the attendance of w tnesses and the
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production of relevant books, papers, docunents, records,
files and other evidence. Docunents or records pertaining to
abuse, neglect or exploitation of a resident, client or
patient of a health facility or other docunents, records or
files in the custody of the human services departnent or the
office of the state |l ong-termcare onbudsman at the state
agency on aging that are relevant to the alleged violations
are di scoverabl e and adm ssi bl e as evidence in any hearing.

K. Any party may appeal the final decision of the
department pursuant to the provisions of Section 39-3-1.1
NVSA 1978.

L. Every conplaint about a health facility
recei ved by the departnent pursuant to this section shall be
pronptly investigated to substantiate the allegation and to
take appropriate action if substantiated. The departnent
shall coordinate with the human services departnent, the
office of the state |l ong-termcare onbudsman at the state
agency on aging and any other appropriate agency to develop a
joint protocol establishing responsibilities and procedures
to assure pronpt investigation of conplaints, including
pronpt and appropriate referrals and necessary action
regardi ng all egations of abuse, neglect or exploitation of
residents, clients or patients in a health facility.

M  Conpl ai nts received by the departnent pursuant

to this section shall not be disclosed publicly in a manner
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as to identify any individuals or health facilities if upon
i nvestigation the conplaint is unsubstanti ated.

N. Notw thstanding any other provision of this
section, where there are reasonable grounds to believe that
any child is in inmmnent danger of abuse or neglect while in
the care of a child-care facility, whether or not |icensed,
or upon the receipt of a report pursuant to Section 32A-4-3
NMSA 1978, the departnment shall consult with the owner or
operator of the child-care facility. Upon a finding of
probabl e cause, the departnent shall give the owner or
operator notice of its intent to suspend operation of the
child-care facility and provide an opportunity for a hearing
to be held within three working days, unless waived by the
owner or operator. Wthin seven working days fromthe day of
notice, the secretary shall nake a decision, and, if it is
determ ned that any child is in immnent danger of abuse or
neglect in the child-care facility, the secretary may suspend
operation of the child-care facility for a period not in
excess of fifteen days. Prior to the date of the hearing,
the departnment shall nake a reasonable effort to notify the
parents of children in the child-care facility of the notice
and opportunity for hearing given to the owner or operator.

O  Nothing contained in this section or in the
Public Health Act shall authorize either the secretary or the

departnment to nmeke any inspection or investigation or to HB 356
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prescribe any regul ati ons concerni ng group homes as defi ned
in Section 9-8-13 NVBA 1978 except as are reasonably
necessary or desirable to pronote the health and safety of
persons using group hones."

Section 35. Section 25-1-11 NVSA 1978 (being Laws
1977, Chapter 309, Section 11, as anended) is amended to
read:

"25-1-11. JUD Cl AL REVI EW OF BOARD AND DI VI SI ON
ACTI ONS. - -

A. Rules adopted by the board are subject to
judicial review under the provisions of Section 74-1-9 NVBA
1978.

B. Any person to whomthe division denies a
permt or whose permt is suspended or revoked by the
di vision may appeal to the district court pursuant to the
provisions of Section 39-3-1.1 NVSBA 1978."

Section 36. Section 25-3-12 NVSA 1978 (being Laws
1969, Chapter 89, Section 7, as anmended) is amended to read:

"25-3-12. CONDEMNATI ON AND APPEAL. - - The inspector at
of ficial establishnments shall condemm all diseased or
otherwi se unfit carcasses and parts of carcasses, including
the viscera. The condemmed parts shall be renpved fromthe
sl aughtering departnent of the plant in equi pnent designated
for that purpose and shall be destroyed for food purposes

under the supervision of the inspector. |If any official HB 356
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establ i shnent w shes to appeal a decision of an inspector as
to carcasses or parts of carcasses that have been condemed,
the establishnment may appeal the decision to the chief
veterinary nmeat inspector or any veterinarian he designates.
If the establishnent is not satisfied and wi shes to nake a
further appeal, it may submt an appeal to the board, whose
deci sion shall be final unless the person aggrieved appeal s
to the district court pursuant to the provisions of Section
39-3-1.1 NWBA 1978."

Section 37. Section 25-3-19 NVSA 1978 (being Laws
1969, Chapter 89, Section 14, as anended) is anended to read:

"25-3-19. SUSPENSI ON OR REVOCATI ON OF | NSPECTI ON
SERVI CE OR ESTABLI SHVENT NUMBER- - HEARI NG- - APPEAL. - -

A.  Any license issued by the board or any state
meat inspection service or establishnment nunbers may be
suspended or revoked by the board for violation or
nonconpl i ance with:

(1) any provision of the Meat |nspection
Act; or

(2) any rule issued pursuant to the Meat
I nspection Act.

B. State neat inspection service or establishnent
nunbers may be suspended or revoked only after a hearing
bef ore the board upon reasonable notice. Notice shall be

given the licensee by service of the conplaint upon him HB 356
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C. The decision of the board shall be final in
any matter relating to renewal, suspension or revocation of
state nmeat inspection service or establishment nunbers unl ess
t he person aggrieved appeals to the district court pursuant
to the provisions of Section 39-3-1.1 NWVSA 1978."

Section 38. Section 25-7B-9 NVSA 1978 (being Laws
1993, Chapter 188, Section 28, as anended) is amended to
read:

"25-7B-9. JUDI Cl AL REVI EW OF DEPARTMENT ACTI ONS. - - Any
person to whom the departnent denies a pernmit or whose permt
i s suspended or revoked by the departnment nay appeal to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 39. Section 27-3-4 NVSA 1978 (being Laws 1973,
Chapter 256, Section 4, as anended) is anended to read:

"27-3-4. APPEAL.--Wthin thirty days after receiving
written notice of the decision of the director pursuant to
Section 27-3-3 NVSA 1978, an applicant or recipient may file
a notice of appeal with the district court pursuant to the
provisions of Section 39-3-1.1 NVSBA 1978."

Section 40. Section 27-5-12.1 NVBA 1978 (being Laws
1979, Chapter 146, Section 3, as anended) is anended to read:

"27-5-12.1. APPEAL.--Any hospital or anbul ance service
aggri eved by any decision of the board may appeal to the

district court pursuant to the provisions of Section 39-3-1.1
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NVBA 1978. "
Section 41. Section 28-17-19 NMSA 1978 (being Laws
1989, Chapter 208, Section 19, as anended) is amended to
read:
"28-17-19. | NTERFERENCE W TH THE OFFI CE AND

RETALI ATI ON PROHI Bl TED- - PENALTY- - Cl VI L- - APPEAL. - -

A. No person shall willfully interfere with the
| awful actions of the office, including the request for
i mredi ate entry into a long-termcare facility.

B. No person shall institute discrimnatory,
disciplinary or retaliatory action agai nst any resident,
enpl oyee or other person for filing a conplaint, providing
information to or otherw se cooperating with a representative
of the office.

C. Any person who viol ates Subsection A of this
section shall be subject to a civil penalty of up to five
t housand dol |l ars ($5, 000) per occurrence. Any person who
vi ol ates Subsection B of this section shall be subject to a
civil penalty of up to ten thousand dollars ($10,000) per
occurrence. The agency may assess and collect the penalty
after notice and an opportunity for hearing, before a hearing
of ficer designated by the agency to hear the matter, upon a
determ nation that a person willfully interfered with the
office or discrimnated, disciplined or retaliated against an

i ndi vi dual who communi cated or di sclosed information to the

HB 356
Page 47



office in good faith pursuant to Subsection A or B of this
section. The hearing officer has the power to adm nister
oaths on request of any party and issue subpoenas and

subpoenas duces tecum However, if the violation is against

a person covered by the Personnel Act, the office shall refer

the matter to the agency enploying the person for
di sci plinary action.
D. Any party may appeal to the district court
pursuant to the provisions of Section 39-3-1.1 NMVSA 1978."
Section 42. Section 29-2-11 NVSA 1978 (being Laws
1941, Chapter 147, Section 11, as anended) is amended to
read:
"29-2-11. DI SCI PLI NARY PROCEEDI NGS- - APPEAL. - -

A. No officer of the New Mexico state police
hol di ng a permanent conmi ssion shall be renoved fromoffice,
denot ed or suspended except for inconpetence, neglect of
duty, violation of a published rule of conduct, malfeasance
in office or conduct unbecom ng an officer, except as
provided in this section.

B. The secretary may suspend an officer for
di sciplinary reasons for not nore than thirty days in
accordance with New Mexico state police rules. Any officer
hol di ng a permanent conmi ssion who i s suspended by the
secretary has the right to have the suspension revi ewed by

the comm ssion, but without further review or appeal
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C. In the event the officer is to be renoved from
of fice, dempted or suspended for a period of nore than thirty
days, specific witten charges shall be filed with the
comm ssion. Tinely and adequate notice of the charges to the
person charged shall be provided and a pronpt hearing on the
charges shall be held by the conm ssion. The person charged
has the right to be represented by counsel of his own choice
and at his own expense at the hearings. A conplete record of
the hearing shall be nade and, upon request, a copy of it
shall be furnished to the person charged. The person may
require that the hearing be public.

D. In the event the comm ssion finds that the
person charged shall be renoved, denoted or suspended for a
period in excess of thirty days, the person may appeal from
the decision of the comm ssion to the district court pursuant
to the provisions of Section 39-3-1.1 NWVSA 1978."

Section 43. Section 29-10-8 NVSA 1978 (being Laws
1977, Chapter 339, Section 5, as anended) is anended to read:

"29-10-8. REVIEW OF ARREST RECORD | NFORMATI ON- -
APPEAL. - - A person who believes that arrest record information
concerning himis inaccurate or inconplete is, upon
satisfactory verification of his identity, entitled to review
the information and obtain a copy of it for the purpose of
chal l enge or correction. 1In the event a | aw enforcenent

agency refuses to correct challenged information to the HB 356
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satisfaction of the person to whomthe inaccurate or
incorrect information relates, the person is entitled to
appeal to the district court to correct the information
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."

Section 44. Section 32A-2-4 NVSA 1978 (being Laws
1993, Chapter 77, Section 33, as anended) is anended to read:

"32A-2-4. DETENTI ON FACI LI Tl ES- - STANDARDS- - REPORTS- -
APPEALS. - -

A.  The departnent shall pronul gate updated
standards for all detention facilities, including standards
for site, design, construction, equipnent, care, program
personnel and clinical services. The departnent shal
certify as approved all detention facilities in the state
meeting the standards pronul gated. The departnent may
establish by rule appropriate procedures for provisional
certification and the waiving of any of its standards for
facilities in existence at the tine of the adoption of the
standards, except that it shall not allow waiver of any
standard pertaining to adequate health and safety protection
of the residents and staff of the facility. No child shal
be detained in a detention facility unless it is certified as
approved by the departnment, except as otherw se provided in
Chapter 32A, Article 2 NWVSA 1978.

B. The departnent shall inspect all detention

facilities in the state at | east once each twel ve nont hs and HB 356
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shall require those reports it deens necessary from detention
facilities in a formand containing the information

determ ned by the departnment. |If as the result of an
inspection a certified detention facility is determ ned as
failing to nmeet the required standards, its certification is
subject to revocation or refusal for renewal by the

depart nment .

C. The departnent shall promul gate rul es
establ i shing procedures that provide for prior notice and
public hearings on detention facilities' standards adoption
and changes. The departnment shall al so pronul gate rul es
establ i shing procedures for facility certification, renewal
of certification, refusal to renew certification and
revocation of certification. The procedures adopted on these
matters shall provide for adequate prior notice of intended
action by the department, opportunity for the aggrieved
person to have an admi nistrative hearing and witten
notification of the adm nistrative decision. Rules
promul gat ed under this subsection shall not be effective
unless filed in accordance with the State Rul es Act.

D. Any person aggrieved by an administrative
deci sion of the department rendered under the provisions of
this section may petition for the review of the
adm ni strative decision by appealing to the district court

pursuant to the provisions of Section 39-3-1.1 NVSA 1978.
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E. After January 1, 1994, no state or county
detention facility shall hold juveniles sentenced by a
federal court, unless the facility neets state standards
promul gated by the departnent.”

Section 45. Section 36-1A-9 NVSA 1978 (being Laws

1991, Chapter 175, Section 9, as anended) is anended to read:

"36-1A-9. APPEALS BY COVERED EMPLOYEES TO THE BQARD- -
JUDI CI AL REVI EW - -

A. A covered enpl oyee who is dism ssed, denoted
or suspended may, within thirty days after the dism ssal,
denoti on or suspension, appeal to the board. The appell ant
and the agency whose action is reviewed shall have the right
to be heard publicly and to present facts pertinent to the
appeal .

B. Formal rules of evidence shall not apply to
appeal s to the board.

C. Arecord shall be nmade of the hearing, which
shall be transcribed if there is an appeal to the district
court. The cost of transcripts may be assessed by the court
to the losing party on appeal

D. Appeals may be heard, at the election of the
appel l ant, either by the board or by a hearing officer
selected by the state personnel office. |If the appell ant
does not elect to have his case heard by a state-personnel -

of fi ce-designated hearing officer as provided in this
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section, the board may designate a hearing officer who nmay be
a menber of the board to preside over and take evidence at
any hearing held pursuant to this section. This latter
hearing officer shall prepare and submt to the board a
summary of the evidence taken at the hearing and proposed
findings of fact. The board shall render a final decision on
t he appeal, which shall include findings of fact and
concl usi ons of | aw.

E. If the appellant chooses to have his case
heard by a state-personnel-office-designated hearing officer,
the appellant shall elect in witing within twenty days after
filing the notice of appeal to have his appeal heard solely
by a state-personnel-office-designated hearing officer. In
the event of that election, the board shall pronptly make
that request to the state personnel office and promptly
execute any and all documents necessary to inplenent this
el ection. The state personnel office shall pronptly arrange
for the hearing officer wi thout charge. This hearing officer
shall have all of the rights, duties and responsibilities
provided to the board by the District Attorney Personnel and
Compensation Act, and that hearing officer's decision shal
be binding and of the sane force and effect as if the board
itself had rendered the final decision

F. If the board or the state-personnel-office-

desi gnated hearing officer finds that the action taken was
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Wi t hout just cause, the board or the state-personnel-office-
desi gnated hearing officer may nodify the disciplinary action
or order the reinstatenment of the appellant to his forner
position or to a position of |like status and pay. Wen the
board or the state-personnel-office-designated hearing
officer orders a reinstatenent of an appellant, the
reinstatenment shall be effective within thirty days after the
service of a witten copy of the decision on the affected
party. The board or the state-personnel-office-designated
hearing officer may award back pay as of the date of the

di sm ssal, denotion or suspension or as of such later date as
the order may specify.

G A party aggrieved by the decision of the board
or the state-personnel -office-designated hearing officer nade
pursuant to this section rmay appeal the decision to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 46. Section 40-7A-6 NVSA 1978 (being Laws
1981, Chapter 171, Section 6, as anended) is anended to read:

"40-7A-6. REVOCATI ON OR SUSPENSI ON OF LI CENSE- - NOTI CE-
- REI NSTATEMENT- - APPEAL. - -

A.  The division may deny, revoke, suspend, place
on probation or refuse to renew the license of any child
pl acement agency or foster home for failure to conply with

the division's rules. The holder of the |icense sought to be
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deni ed, revoked, suspended or placed on probation or that is
not renewed shall be given notice in witing of the proposed
action and the reason therefor and shall, at a date and pl ace
to be specified in the notice, be given a hearing before a
hearing officer appointed by the secretary with an
opportunity to produce testinmony in the holder's behal f and
to be assisted by counsel. The hearing shall be held no
earlier than twenty days after service of notice thereof
unless the tine limtations are waived. A person whose

i cense has been deni ed, revoked, suspended, placed on
probation or not renewed may, on application to the division,
have the license issued, reinstated or reissued upon proof
that the nonconpliance with the rules has ceased.

B. A person adversely affected by a decision of
t he divi sion denying, revoking, suspending, placing on
probation or refusing to renew a |license may obtain a revi ew
by appealing to the district court pursuant to the provisions
of Section 39-3-1.1 NVMBA 1978.

C. Wien any license is denied, suspended, revoked
or not renewed, the care and custody of any child placed
pursuant to the Child Placenment Agency Licensing Act shall be
transferred to the certifying child placenent agency or the
di vision."

Section 47. Section 42-3-14 NVSA 1978 (being Laws

1972, Chapter 41, Section 15, as anended) is anended to read: HB 356
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"42-3-14. ADM NI STRATI VE HEARI NGS- - COURT REVI EW - -

A. A person aggrieved by a determ nation as to
eligibility for relocation paynments or the amount of paynent
recei ved under the Relocation Assistance Act shall have the
right to a hearing before the displacing agency or before a
hearing of ficer designated by the displacing agency.

B. After the hearing, a person aggrieved or
affected by a final admnistrative determ nati on concerning
eligibility for relocation paynments or the amount of the
payrment under the Rel ocation Assistance Act may appeal to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 48. Section 47-6-15 NVSA 1978 (being Laws
1973, Chapter 348, Section 15, as anended) is amended to
read:

"47-6-15. APPEALS. - -

A. A party who is or may be adversely affected

by a decision of a delegate of the board of county
comm ssioners in approving or disapproving a final plat under
summary review shall appeal the delegate's decision to the
board of county conmmi ssioners within thirty days of the date
of the del egate's decision. The board of county
comm ssi oners shall hear the appeal and shall render a
decision within thirty days of the date the board receives

notice of the appeal. Thereafter, the procedure for
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appeal i ng the deci sion of the board of county conm ssioners
set out in Subsection B of this section shall apply.

B. A party who is or may be adversely affected by
a deci sion of the board of county comm ssioners in approving
or disapproving a prelimnary or final plat nmay appeal to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 49. Section 50-9-15 NVSA 1978 (being Laws
1972, Chapter 63, Section 14, as anended) is anended to read:
"50-9-15. VALID TY OF REGULATI ON- - VARI ANCE
DETERM NATI ON- - JUDI Cl AL REVI EW - -

A.  Any person who is or may be affected by a
regul ati on adopted by the board nay appeal to the court of
appeal s for further relief. Al appeals shall be upon the
record made at the hearing and shall be taken to the court of
appeals within thirty days after filing of the regulation
pursuant to the State Rules Act. The board shall be nmade a
party to the action.

B. Upon appeal, the court of appeals shall set
aside a regulation only if it is found to be:

(1) arbitrary, capricious or an abuse of
di scretion;

(2) not supported by substantial evidence in
the record; or

(3) otherw se not in accordance with | aw

HB 356
Page 57



C. A variance petitioner may appeal to the
district court froman order of the departnment denying the
vari ance. The appeal shall be filed pursuant to the
provisions of Section 39-3-1.1 NVSA 1978."

Section 50. Section 50-9-17 NVSA 1978 (being Laws
1972, Chapter 63, Section 16, as anended) is anended to read:
"50-9-17. ENFORCEMENT- - APPEALS. - -

A. If as a result of investigation the departnent
has good cause to believe that any enployer is violating any
provi sion of the Cccupational Health and Safety Act or any
rule of the board, the departnment shall send pronpt notice of
the violation by certified mail to the enpl oyer believed to
be in violation. The citation shall describe with
particularity the provision of the Cccupational Health and
Safety Act or rule alleged to have been violated. The
notice shall also state the tinme for abatenent of the
violation. Each citation issued pursuant to this section, or
a copy thereof, shall be promptly and prom nently posted by
the cited enployer, as prescribed in rules issued by the
board, at or near the place where the violation occurred. No
citation may be issued under this section after the
expiration of six months foll ow ng the occurrence of any
violation. The board may issue a regulation prescribing
procedures for the use of a notice in lieu of a citation with

respect to de mnims violations that have no direct or
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i medi ate relationship to safety or health.

B. If the departnment issues a citation as
provided in Subsection A of this section, it shall, within a
reasonable tine after issuance of the citation, notify the
enpl oyer by certified mail of the penalty, if any, proposed
to be assessed and that the enployer has fifteen working days
within which to notify the departnment in witing that he
wi shes to contest the citation or proposed penalty. |If
within fifteen working days fromthe receipt of the notice
i ssued by the departnent the enployer fails to notify the
department that he intends to contest the citation or
proposed penalty and no notice is filed by an enpl oyee or
enpl oyee representative as provided by Subsection D of this
section within that tine, the citation and the assessnent of
penalty, if any, as proposed shall be deemed the final order
of the conm ssion and not subject to review by any court or
agency.

C. If the departnent has reason to believe that
an enpl oyer has failed to correct a violation for which a
citation has been issued within the abatenent period
permtted, which period shall not begin to run until the
entry of a final order by the comm ssion in the case of any
revi ew proceedi ngs under this section initiated by the
enpl oyer in good faith and not solely for delay or avoi dance

of penalties, the departnment shall notify the enpl oyer by
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certified mail of the failure to correct and of the penalty
proposed to be assessed by reason of the failure and that the
enpl oyer has fifteen working days within which to notify the
department in witing that he wi shes to contest the
department's notification or the proposed assessnent of
penalty. If within fifteen working days fromthe receipt of
notification issued by the departnent the enployer fails to
notify the departnment that he intends to contest the
notification or proposed assessnment of penalty, the
notification and assessnent as proposed shall be deened a
final order of the conmm ssion and not subject to review by
any court or departnent.

D. If any enployer notifies the departnment in
writing that he intends to contest the citation issued to him
pursuant to provisions of Subsection A of this section or
notification issued pursuant to provisions of Subsection B or
Cof this section or if within fifteen working days of the
recei pt of notice pursuant to the provisions of this section
any enpl oyee of an enpl oyer cited or any enpl oyee's
representative files a notice with the departnment all eging
that the period of tine fixed in the citation for the
abatenent of the violation is unreasonabl e, the departnent
shal |l provide pronpt opportunity for informal administrative
review |If the matter is not successfully resolved at the

informal administrative review, the petitioner may request a
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hearing before the commission within fifteen days after the
adm ni strative review The conmm ssion shall afford an
opportunity for a hearing within thirty days after receipt of
the petition. The conm ssion shall thereafter issue an
order, based on findings of fact, affirmng, nodifying or
vacating the departnment’'s citation or the proposed penalty
fixed by the departnent or directing other appropriate
relief.

E. At any time prior to the expiration of an
abat enent period, an enployer may notify the departnent in
writing that he is unable to take the corrective action
required within the period of abatenment. The departnent
shal |l provide pronpt opportunity for informal admnistrative
review |If the matter is not successfully resolved at the
informal administrative review, the petitioner may request a
hearing before the commi ssion after the adm nistrative
review. The comm ssion shall afford pronpt opportunity for a
hearing after receipt of the petition. The only grounds for
nmodi fyi ng an abatenent period provided by this subsection are
a showi ng by the enmpl oyer of a good-faith effort to conply
with the abatenent requirenent of a citation and that
abat enent has not been conpl eted because of factors beyond
the enpl oyer's control

F. Affected enployees or their representatives

shall be provided an opportunity to participate as parties at
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both informal administrative review and comm ssi on heari ngs
provided for in this section.

G Any person, including the departnent,
adversely affected by an order of the conmm ssion issued
pursuant to provisions of this section may obtain a revi ew of
the order in the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 51. Section 53-8-91 NVSA 1978 (being Laws
1975, Chapter 217, Section 89, as anended) is amended to
read:

"53-8-91. APPEAL FROM COWM SSI ON. - -

A. If the commssion fails to approve any
articles of incorporation, amendment, nerger, consolidation
or dissolution, or any other docunent required by the
Nonprofit Corporation Act to be approved by the commi ssion
before the sane is filed inits office, the conm ssion shall
within fifteen working days after the delivery thereof, give
written notice of its disapproval to the person or
corporation, donestic or foreign, delivering the sane,
speci fying the reasons therefor. The person or corporation
may appeal the disapproval to the district court pursuant to
t he provisions of Section 39-3-1.1 NVSA 1978.

B. If the comm ssion revokes a certificate of
authority to conduct affairs in New Mexico of any foreign

corporation or a certificate of incorporation of a donestic
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corporation, pursuant to the provisions of the Nonprofit
Corporation Act, the foreign or donmestic corporation may
appeal to the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 52. Section 53-18-2 NVSA 1978 (being Laws
1967, Chapter 81, Section 123, as anended) is anmended to
read:

"53-18-2. APPEAL FROM COWM SSI ON. - -

A. If the commssion fails to approve any
articles of incorporation, amendment, nerger, consolidation
or dissolution or any other document required by the Business
Corporation Act to be approved by the comm ssion before it is
filed inits office, it shall, within fifteen working days
after the delivery thereof to it, give witten notice of its
di sapproval to the person or corporation, donmestic or
foreign, delivering the sane, specifying the reasons
therefor. Fromthe disapproval, the person or corporation
may appeal to the district court pursuant to the provisions
of Section 39-3-1.1 NVMBA 1978.

B. If the comm ssion revokes the certificate of
authority to transact business in this state of any foreign
corporation pursuant to the provisions of the Business
Cor poration Act, the foreign corporation may appeal to the
district court pursuant to the provisions of Section 39-3-1.1

NMSA 1978. "
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Section 53. Section 53-19-67 NMSA 1978 (being Laws
1993, Chapter 280, Section 67, as anended) is amended to
read:

"53-19-67. APPEAL FROM COWM SSION. --1f the conm ssion
fails to approve any articles of organization, articles of
anmendnent, articles of nerger or consolidation or articles of
di ssol ution or any other docunent required or permtted by
the Limted Liability Conpany Act to be approved by the
conm ssion before it is filed inits office, it shall, within
fifteen working days after the delivery thereof to it, give
witten notice of its disapproval to the person delivering
the sanme, specifying the reasons therefor. Fromthe
di sapproval , the person may appeal to the district court
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."

Section 54. Section 57-19-36 NMSA 1978 (being Laws
1993, Chapter 98, Section 12, as anended) is anended to read:

"57-19-36. PENALTI ES- - ADM NI STRATI VE PROCEDURES- -
APPEALS. - -

A.  No person, by hinself, by his servant or agent
or as the servant or agent of another person shall:
(1) violate the provisions of the Petrol eum
Products Standards Act;
(2) violate any regul ati on adopted pursuant
to the Petrol eum Products Standards Act; or

(3) msrepresent a petrol eum product as
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nmeeting the standards of the Petrol eum Products Standards
Act .

B. Any person who viol ates Subsection A of this
section is guilty of a petty m sdenmeanor and shall be
sentenced in accordance with the provisions of Section
31-19-1 NMSA 1978.

C. The board shall establish a system of
adm ni strative penalties for violations of the Petrol eum
Products Standards Act. The administrative penalties may be
assessed by the director in lieu of or in addition to other
penal ti es provided by statute. In establishing the system of
adm ni strative penalties, the board, after public notice and
public hearing, shall adopt rules that nmeet the foll ow ng
m ni mum r equi renent s:

(1) the maxi mum anopunt of any administrative
penalty shall not exceed one thousand dollars ($1, 000) for
any one violation of the Petrol eum Products Standards Act by
any person;

(2) wviolations for which admi nistrative
penal ti es may be assessed shall be clearly defined, along
with a scale of adm nistrative penalties relating the anpunt
of the adm nistrative penalty to the severity and frequency
of the violation;

(3) provisions shall be included for due

process, including proper notification of adm nistrative
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proceedi ngs, right to discovery of charges and evi dence and
appeal procedures; and

(4) prior to assessing administrative
penal ti es pursuant to the provisions of the Petrol eum
Products Standards Act, the departnent shall conply with
Par agraphs (2) and (3) of this subsection.

D. Appeals from decisions of the director
regardi ng the assessnent of an administrative penalty shal
be to the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 55. Section 58-1-45 NVSA 1978 (being Laws
1963, Chapter 305, Section 34, as anended) is amended to
read:

"58-1-45. COURT REVI EW --Any person aggri eved and
directly affected by an order of the director may appeal to
the district court pursuant to the provisions of Section
39-3-1.1 NWBA 1978."

Section 56. Section 58-10-13 NMSA 1978 (being Laws
1967, Chapter 61, Section 13, as anended) is anended to read:

"58-10-13. REFUSAL OF CHARTER APPLI CATI ON- - APPEAL. - -

A.  \Wenever the supervisor is unable to nake the
findings required by Section 58-10-12 NWVSA 1978, he shal
serve upon each party of record and his attorney, if any, a
written copy of his decision denying the application by

certified mail to the party's address of record. Al parties
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shall be deened to have been served on the tenth day
followng the mailing. The decision shall include:

(1) findings of fact nade by the supervisor;

(2) conclusions of |aw reached by the
supervi sor; and

(3) the decision of the supervisor based
upon the findings of fact and concl usi ons of | aw.

B. Any party aggrieved by the decision of the
supervi sor may appeal the decision to the district court
pursuant to the provisions of Section 39-3-1.1 NMVSA 1978."

Section 57. Section 58-10-84 NVSA 1978 (being Laws
1967, Chapter 61, Section 81, as anended) is anended to read:
"58-10-84. WHEN ORDER | S FI NAL- - APPEAL. - -

A. If a hearing has been held in regard to an
order nmade pursuant to Section 58-10-80 or 58-10-81 NVSA 1978
and the supervisor's order is continued either inits
original formor a nodified form the order is final when the
supervi sor enters his decision in the record of the hearing
after the hearing. |If no hearing is requested on the order
the order is final after the expiration of thirty days from
the date the order is entered by the supervisor

B. The supervisor's decision after any hearing
under the Savings and Loan Act shall be served on each party
of record and shall contain the sanme elenments as required in

Section 58-10-13 NVMSA 1978. Any party aggrieved by the
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deci sion of the supervisor after hearing may appeal to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 58. Section 58-11-4 NVSA 1978 (being Laws
1987, Chapter 311, Section 4) is anended to read:

"58-11-4. APPEAL RI GATS AND COURT REVI EW - - Any person
aggrieved or directly affected by a final order of the
director may obtain a review of the order in the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978. "

Section 59. Section 58-13A-21 NVBA 1978 (being Laws
1985, Chapter 163, Section 21, as anended) is amended to
read:

"58-13A-21. JUD Cl AL REVI EW OF ORDERS. - -

A.  Any person aggrieved by a final order of the
director may obtain a review of the order in the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978.

B. The filing of an appeal pursuant to Subsection
A of this section does not, unless specifically ordered by
the court, operate as a stay of the director's order, and the
director may enforce or ask the court to enforce the order
pendi ng the outconme of the review proceedi ngs."

Section 60. Section 58-13B-56 NVBA 1978 (being Laws

1986, Chapter 7, Section 56, as anended) is amended to read:
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"58-13B-56. JUDI Cl AL REVI EW OF ORDERS. - -

A.  Any person aggrieved by a final order of the
director may obtain a review of the order in the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978.

B. The filing of an appeal pursuant to Subsection
A of this section does not, unless specifically ordered by
the court, operate as a stay of the director's order, and the
director may enforce or ask the court to enforce the order
pendi ng the outconme of the review proceedi ngs."

Section 61. Section 58-15-25 NMSA 1978 (being Laws
1955, Chapter 128, Section 23, as anended) is amended to
read:

"58-15-25. REVIEW--Any |icensee or any person
aggri eved by any act or order of the director pursuant to the
New Mexi co Small Loan Act of 1995 may file and appeal in the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 62. Section 58-19-4 NVSA 1978 (being Laws
1959, Chapter 204, Section 4, as anended) is anended to read:

"58-19-4. SUSPENSI ON OR REVOCATI ON OF LI CENSES- -
RENEWAL LI CENSE DENI ED- - APPEALS. - -

A. Renewal of a license originally granted under
the Motor Vehicle Sal es Finance Act may be denied or a

I'icense may be suspended or revoked by the director on any of
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the foll ow ng grounds:

(1) rmaterial msstatenent in application for

i cense;

(2) willful failure to conmply with any
provi sion of that act relating to retail install nent
contracts;

(3) defrauding any retail buyer to the
buyer's detrinment while a |icensee under that act;

(4) fraudulent msrepresentation
ci rcunvention or conceal nent by the |licensee through whatever
subt erfuge or device of any of the material particulars
required to be stated or furnished to the retail buyer under
that act; or

(5) during the course of exam nation, the
licensee intentionally furnished the exam ner or duly
aut hori zed representative with false or m sl eadi ng
information so as to prevent discovery of apparent violations
of that act.

B. If alicensee is a firm association or
corporation, it shall be sufficient cause for the suspension
or revocation of a license that any officer, director or
trustee of a licensed firm association or corporation, or
any menber of a licensed partnership, has acted or failed to
act in the conduct of the business under its |icense as would

be cause for suspending or revoking a |license to the person
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as an individual. Each |icensee shall be responsible for the
acts of any of its enployees while acting as its agent, if
the licensee after actual know edge of the acts retained the
benefits, proceeds, profits or advantages accruing fromthe
acts or otherwise ratified the acts.

C. No license shall be denied, suspended or
revoked except after hearing. The director shall give the
licensee at | east ten days' witten notice, in the formof an
order to show cause, of the time and place of the hearing by
certified mail addressed to the principal place of business.
The notice shall contain the grounds of conplaint against the
licensee. Any order suspending or revoking a |icense shal
recite the grounds upon which the order is based. The order
shall be entered upon the records of the director and shal
not be effective until after thirty days' witten notice
thereof, given after the entry, forwarded by certified mai
to the licensee at his principal place of business. No
revocati on, suspension or surrender of any license shal
inmpair or affect the obligation of any |awful retai
install ment contract acquired previously by the |icensee.

D. A person aggrieved by the denial, suspension
or revocation of a license may file an appeal to the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978.

E. The director shall publish a notice that a
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i cense has been revoked or suspended within thirty days

after the revocation or suspension in a newspaper of genera

circulation in the county in which the |licensee was doing
busi ness. "

Section 63. Section 58-21-16 NMSA 1978 (being Laws

1983, Chapter 86, Section 16, as anended) is anended to read:

"58-21-16. REVIEW COF ORDER OF DI RECTOR. - -

A.  Any person aggrieved by a final order of the
director may appeal to the district court pursuant to the
provisions of Section 39-3-1.1 NVSA 1978.

B. The conmencenent of the proceedi ngs under
Subsection A of this section does not, unless specifically
ordered by the court, operate as a stay of the director's
order."

Section 64. Section 58-22-29 NMVSA 1978 (being Laws
1983, Chapter 135, Section 29, as anended) is amended to
read:

"58-22-29. REVIEWCOF ORDER OF DI RECTOR. - -

A.  Any person aggrieved by a final order of the
director may appeal to the district court pursuant to the
provi sions of Section 39-3-1.1 NVSA 1978.

B. The conmmencenent of proceedi ngs pursuant to
Subsection A of this section does not, unless specifically
ordered by the court, operate as a stay of the director's

order."
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Section 65. Section 59A-4-20 NMSA 1978 (being Laws
1984, Chapter 127, Section 67, as anended) is amended to
read:

"59A-4-20. APPEAL TO COURT. - -

A. A party may appeal from an order of the
superintendent nade after an informal hearing or an
adm ni strative hearing. The appeal shall be taken to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978.

B. This section shall not apply as to matters
ari sing pursuant to Chapter 59A, Article 17 NVBA 1978."

Section 66. Section 59A-11A-4 NVBA 1978 (being Laws
1989, Chapter 97, Section 4, as anended) is amended to read:

"59A-11A-4. | NSURANCE CONSULTANT LI CENSE- - SUSPENSI ON
OR REVOCATI ON- - APPEAL- - PENALTY. - -

A.  The superintendent may revoke the license of
an insurance consultant or suspend it for a period not
exceeding the expiration date of the |license for any good
cause shown as provided in the Insurance Code. The
superintendent shall revoke or suspend a |icense only upon
notice and hearing as provided in the Insurance Code.

B. Any person aggrieved by the action of the
superintendent in revoking, suspending or refusing to grant,
renew or reissue a license may appeal that action to the

district court pursuant to the provisions of Section 39-3-1.1 HB 356
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NVBA 1978.

C. The superintendent may at any tinme require
such information as he deens necessary in respect to the
busi ness nethods, policies and transactions of a |licensee.
Any person who fails or refuses to furnish the superintendent
in the formhe may require any such information within ten
days after receiving a witten request for it is guilty of a
m sdenmeanor and upon conviction shall be fined not |ess than
fifty dollars ($50.00) or nore than five hundred dollars
($500)."

Section 67. Section 59A-17-35 NVBA 1978 (being Laws
1984, Chapter 127, Section 330, as anended) is anended to
read:

"59A-17-35. APPEALS FROM PUBLI C REGULATI ON
COW SSI ON. - - Any order made by the public regulation
conmi ssi on pursuant to Section 59A-17-34 NVBA 1978 shall be
subject to review by appeal to the district court pursuant to
t he provisions of Section 39-3-1.1 NVSA 1978. Upon
institution of the appeal and for good cause shown upon
nmotion and hearing, the court may, in the foll owi ng cases,
stay operation of the comm ssion's order:

A.  where, pursuant to Chapter 59A, Article 17
NMSA 1978, a rate service organi zati on has been refused a
[icense or an insurer has been refused a certificate of

authority or had its license or certificate of authority
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suspended, it may, with |leave of court, be allowed to
conti nue to engage in business, subject to the provisions of
that article, pending final disposition of its application
for review or
B. where any order of the public regulation

comm ssion shall provide for, or sustain the superintendent's
order for, a change in any rate or rating systemthat results
in an increase or decrease in rates, any insurer affected
may, with [eave of court pending final disposition of the
proceedings in the district court, continue to charge rates
that existed prior to such order, on condition that the
difference in the rates be deposited in a special escrow or
trust account with a reputable financial institution by the
insurer affected, to be held in trust by such insurer and to
be retained by the insurer or paid to the hol ders of policies
i ssued after the order of the court, as the court may
determ ne."

Section 68. Section 59A-29-6 NMSA 1978 (being Laws
1985, Chapter 61, Section 6, as anended) is amended to read:

"59A-29-6. APPEALS--JUDI Cl AL REVI EW - -

A. A person aggrieved by an action or decision of
the adm nistrators of the FAIR plan or the underwiting
associ ation or of any insurer as a result of its
participation may appeal to the superintendent within thirty

days fromthe date of the action or the decision. The
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superintendent shall, after hearing held upon thirty days'
written notice, issue an order approving the action or
deci si on or disapproving the action or decision with respect
to the matter that is the subject of appeal.

B. Al final orders and decisions of the
superintendent shall be subject to judicial reviewin the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "

Section 69. Section 59A-42-12 NVBA 1978 (being Laws
1984, Chapter 127, Section 761, as anended) is anended to
read:

"59A-42-12. APPEALS. - -

A. A nenber insurer may appeal to the
superintendent froman action of the board of directors of
the association by filing with the superintendent a notice of
appeal within thirty days after the action appealed from

B. A final order of the superintendent on appea
is subject to judicial review by an action in the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978. "

Section 70. Section 59A-43-14 NVBA 1978 (being Laws
1984, Chapter 127, Section 780, as anended) is anended to
read:

"59A-43-14. APPEALS. - -

A. A claimnt whose claimis denied in whole or HB 356
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in part by the association may, pursuant to Chapter 59A,
Article 43 NVSA 1978, request the receivership court to
review the decision of the association. A request for review
shall be filed within thirty days of the denial. The
receivership court shall have jurisdiction of all clains and
t he decision of the court shall be binding on both the

cl ai mant and the associ ati on.

B. A nenber insurer may appeal to the
superintendent froman action of the board of directors of
the association by filing with the superintendent a notice of
appeal within thirty days after the action appealed from

C. A final order of the superintendent on appea
is subject to judicial review by an action in the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978. "

Section 71. Section 59A-47-29 NVBA 1978 (being Laws
1984, Chapter 127, Section 879.28, as anended) is anended to
read:

"5OA-47-29. SETTLEMENT OF DI SPUTES- - APPEAL. - - The
parties to a dispute between a health care plan and a
purveyor arising out of a health care expense paynents
contract may submt the dispute to the superintendent for his
final decision and his final decision shall then be binding
upon the parties to the contract. A party to the contract

may seek review of the superintendent's decision by filing an
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appeal in the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 72. Section 59A-52-22 NVBA 1978 (being Laws
1984, Chapter 127, Section 968, as anended) is anended to
read:

"59A-52-22. JUDI Cl AL REVI EW OF ORDER. - - A person
aggri eved by a decision of the state fire marshal nmay appea
to the district court pursuant to the provisions of Section
39-3-1.1 NWBA 1978."

Section 73. Section 60-2B-4 NVSA 1978 (being Laws
1981, Chapter 259, Section 4, as anended) is anended to read:

"60-2B-4. LI CENSI NG AUTHORI TY- - POAERS- - DUTI ES- -
HEARI NGS- - APPEALS. - -

A. The regulation and licensing departnent is
designated as the "licensing authority" of the Bingo and
Raffl e Act. The superintendent of regulation and |icensing
is the executive in charge of enforcenment of the terns and
provi sions of that act and, as the state licensing authority,
has the powers and duties as follows:

(1) to grant or refuse |licenses under the
Bingo and Raffle Act. 1In addition, the licensing authority
has the power, on its own notion based on reasonabl e grounds
or on conplaint made and after investigation by the special
i nvestigations division of the departnment of public safety

and public hearing at which the |icensee shall be afforded an
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opportunity to be heard, to assess adm nistrative fines to
the licensee and to suspend or revoke any license issued by
the licensing authority for any violation by the |icensee or
any officer, director, agent, nmenber or enployee of the
Iicensee of the provisions of that act or any rule or

regul ati on authorized under that act. Notice of suspension
or revocation, as well as notice of the hearing, shall be
given by certified mail to the |licensee at the address
contained in the license. Any license may be tenporarily
suspended for a period not to exceed thirty days pendi ng any
prosecution, investigation or public hearing;

(2) to supervise the admi nistration of the
Bingo and Raffle Act and to adopt, anend and repeal rules and
regul ati ons governing the hol di ng, operating and conducti ng
of ganes of chance, the rental of prem ses and the purchase
of equi prent to the end that ganes of chance shall be held,
operated and conducted only by licensees for the purposes and
in conformty with the constitution of New Mexico and the
provi sions of that act;

(3) to hear and determ ne at public hearings
all conplaints against any |licensee and to adm ni ster oaths
and i ssue subpoenas to require the presence of persons and
production of papers, books and records necessary to the
determ nati on of any hearing hel d;

(4) to keep records of all actions and HB 356
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transactions of the licensing authority;

(5) to prepare and transmt annually, in the
form and manner prescribed by the licensing authority
pursuant to the provisions of |law, a report accounting to the
governor and the legislature for the efficient discharge of
all responsibilities assigned by law or directive to the
l'icensing authority; and

(6) to issue publications of the |icensing
authority intended for circulation in quantity outside the
executive branch in accordance with fiscal rules promnul gated
by the licensing authority.

B. Proceedi ngs brought against a licensee for a
violation of the Bingo and Raffle Act shall be brought by the
licensing authority by serving, in the manner provided in the
rules of civil procedure, a conplaint upon the |icensee and
notifying the licensee of the place and date, not |ess than
twenty days after the date of service, at which a hearing
shall be held. The conplaint shall set forth, in the manner
of conplaints in civil action, the violations of the Bingo
and Raffle Act or the rules and regul ations of the |icensing
authority that the licensing authority alleges the |icensee
has committed. The licensing authority or the departnment of
public safety may stop the operation of a gane of chance
pendi ng hearing, in which case the hearing shall be held

within ten days after noti ce.
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C. The licensing authority shall cause the notice
of hearing to be served personally upon an officer of the
licensee or the nmenber in charge of the conduct of the game
of chance or to be sent by registered or certified mail to
the licensee at the address shown in the |icense.

D. When proceedi ngs are brought against a
licensee for a violation of the Bingo and Raffle Act, the
licensing authority shall hear the matter and nake witten
findings in support of its decision. The licensee shall be
informed i nmedi ately of the decision and, in the event of a
suspensi on or revocation, the effective date of the
suspensi on or revocati on.

E. For the first violation by a |icensee of the
Bingo and Raffle Act, the licensing authority may assess an
adm nistrative fine of not to exceed one thousand dollars
($1,000). For a second or subsequent violation by the
licensee of that act, the licensing authority may assess an
adm nistrative fine of not to exceed two thousand five
hundred dollars ($2,500). The anount of the administrative
fine shall be determined by the severity and nature of the
violation of the Bingo and Raffle Act and by the nunber of
prior violations of that act.

F. Wen a license is ordered suspended or
revoked, the |icensee shall surrender the license to the

licensing authority on or before the effective date of the
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suspensi on or revocation. No license is valid beyond the
effective date of the suspension or revocation, whether
surrendered or not.

G Upon the finding of a violation of the Bingo
and Raffle Act or the rules and regul ations, or both, that
woul d warrant the suspension or revocation of a license, the
licensing authority, in addition to any other penalties that
may be inposed, may declare the violator ineligible to
conduct a game of chance and to apply for a |icense under
that act for a period not exceeding twelve nonths. The
decl aration of ineligibility my be extended to include, in
addition to the violator, any of its subsidiary
organi zations, its parent organi zation or an organi zation
otherwise affiliated with the violator when in the opinion of
the licensing authority the circunstances of the violation
warrant that action.

H.  Upon receipt by a licensee of a conplaint
signed by the licensing authority and notice of a hearing,
the |icensee shall answer, in the manner of civil actions,
the conplaint and informthe |icensing authority whether oral
argunment is desired and whether the |licensee desires to
produce w tnesses.

I. At the request of any party and for good cause
shown, the licensing authority or the departnment of public

safety shall issue subpoenas for the attendance of w tnesses HB 356
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and the production of books, records and ot her docunents, but
in no case shall a subpoena be nmade returnable nore than five
days after service.

J. \Vhenever oral testinony of witnesses is taken
at the hearing, the licensing authority or the departnent of
public safety shall have a certified reporter present to
prepare a record of the proceedings. The original transcript
shall be filed with the licensing authority. Any party is
entitled to secure a copy fromthe reporter at his own
expense.

K.  Hearings may be convened by the |icensing
authority fromtine to tine at the request of any party, but
only for good cause shown. Hearings shall be held and
concluded with reasonabl e di spatch and wi t hout unnecessary
delay. The licensing authority shall decide any matter
within thirty days of the hearing.

L. Upon the determ nation of any matter heard,
the licensing authority shall state its findings. Al
parties shall be notified by the licensing authority of the
action of the licensing authority and shall be furnished a
copy of the findings.

M Applicants for a license or the |icensee may
be represented by counsel.

N. Any person appearing before the |icensing

authority in a representative capacity shall be required to
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show his authority to act in that capacity.

O No person shall be excused fromtestifying or
produci ng any book or docunent in any investigation or
heari ng when ordered to do so by the licensing authority upon
the ground that testinony or docunentary evidence required of
himmay tend to incrimnate or subject himto penalty or
forfeiture, but no person may be prosecuted, punished or
subjected to any penalty or forfeiture on account of any
matter or thing concerning which he, under oath, testified or
produced docunentary evi dence, except that he shall not be
exenpt from prosecution or punishnment for any perjury
commtted by himin his testinony.

P. If a person subpoenaed to attend in any
i nvestigation or hearing fails to obey the command of the
subpoena wi t hout reasonable cause or if a person in
attendance in any investigation or hearing refuses, wthout
| awf ul cause, to be exam ned or to answer a |egal or
pertinent question or to exhibit any book, account, record or
ot her document when ordered to do so by the representative of
the licensing authority holding the hearing or by the
departnment of public safety performng the investigation, the
licensing authority or the departnment of public safety may
apply to any judge of the district court, upon proof by
affidavit of the facts, for an order returnable in not |ess

than five nor nore than ten days directing the person to show
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cause before the judge why he should not conply with the
subpoena or order

Q Upon return of the order, the judge before
whom the matter cones for hearing shall exam ne the person
under oath. |If the judge determ nes after giving the person
an opportunity to be heard that he refused w thout |aw ul
excuse to comply with the subpoena or the order of the
licensing authority or the departnent of public safety
hol di ng the investigation, the judge may order the person to
comply with the subpoena or order forthwith, and any failure
to obey the order of the judge may be puni shed as a contenpt
of the district court.

R Every witness is entitled to be paid for
attendance or attendance and travel by the party on whose
behal f he is subpoenaed, at the rates prescribed by | aw,
before being required to testify.

S. The decision of the licensing authority in

suspendi ng or revoking any |icense under the Bingo and Raffle

Act shall be subject to review A licensee aggrieved by a
deci sion of the licensing board may appeal to the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978.

T. No proceeding to vacate, reverse or nodify
any final order rendered by the licensing authority shall

operate to stay the execution or effect of any final order
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unl ess the district court, on application and three days
notice to the licensing authority, allows the stay. In the
event a stay is ordered, the petitioner shall be required to
execute his bond in a sumthe court may prescribe, with
sufficient surety to be approved by the judge or clerk of the
court, which bond shall be conditioned upon the faithfu
performance by the petitioner of his obligation as a |icensee
and upon the pronpt paynent of all damages arising from or
caused by the delay in the taking effect or enforcenent of
the order conplained of and for all costs that nay be
assessed or required to be paid in connection with the
pr oceedi ngs. "

Section 74. Section 60-6B-2 NVSA 1978 (being Laws
1981, Chapter 39, Section 38, as anended by Laws 1998,
Chapter 55, Section 71 and al so by Laws 1998, Chapter 93,
Section 1) is anended to read:

"60-6B-2. APPLI CATI ONS. - -

A. Before any new |license authorized by the

Li quor Control Act may be issued by the director, the
applicant for the license shall:

(1) submt to the director a witten
application for the license under oath, in the form
prescribed by and stating the information required by the
director, together with a nonrefundabl e application fee of

one hundred fifty dollars ($150);
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(2) submt to the director for his approva
a description, including floor plans, in a formprescribed by
the director, which shows the proposed |icensed prem ses for
which the license application is submtted. The area
represented by the approved description shall becone the
i censed pren ses;

(3) if the applicant is a corporation, be
required to submt as part of its application the foll ow ng:

(a) a certified copy of its articles
of incorporation or, if a foreign corporation, a certified
copy of its certificate of authority;

(b) the nanes and addresses of al
officers and directors and those stockhol ders owning ten
percent or nore of the voting stock of the corporation and
the ambunts of stock held by each stockhol der; provided,
however, a corporation may not be licensed if an officer,
manager, director or holder of nore than ten percent of the
stock would not be eligible to hold a license pursuant to the
Li quor Control Act, except that the provision of Subsection D
of Section 60-6B-1 NMSA 1978 shall not apply if the stock is
listed with a national securities exchange;

(c) the nane of the resident agent of
the corporation authorized to accept service of process for
al |l purposes, including orders and notices of the director,

whi ch agent shall be approved by the director with respect to
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his character;

(d) a duly executed power of attorney
aut hori zing the agent described in Subparagraph (c) of this
par agraph to exercise full authority, control and
responsibility for the conduct of all business and
transactions of the corporation within the state relative to
the sal e of al coholic beverages under authority of the
i cense requested; and

(e) such additional information
regarding the corporation as the director nmay require to
assure full disclosure of the corporation's structure and
financial responsibility;

(4) if the applicant is alimted
partnership, submt as part of its application the follow ng:

(a) a certified copy of its
certificate of limted partnership;

(b) the nanes and addresses of al
general partners and of all Iimted partners contributing ten
percent or nore of the total value of contributions nade to
the limted partnership or entitled to ten percent or nore of
the profits earned or other income paid by the limted
partnership. No limted partnership shall receive a license
if any partner designated in this subsection would not be
eligible to hold a license issued pursuant to the Liquor

Control Act; and
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(c) such additional information
regarding the limted partnership as the director may require
to assure full disclosure of the limted partnership's
structure and financial responsibility; and

(5) obtain approval for the issuance from
t he governing body of the local option district in which the
proposed |icensed prem ses are to be |located in accordance
with the provisions of the Liquor Control Act.

B. Every applicant for a new license or for a
transfer of ownership of a license, if an individual or
general partnership, shall file with the application two
conmpl ete sets of fingerprints of each individual, taken under
the supervision of and certified to by an officer of the New
Mexi co state police, a county sheriff or a municipal chief of
police. |If the applicant is a corporation, it shall file two
conplete sets of fingerprints for each stockhol der hol di ng
ten percent or nore of the outstanding stock, principa
officer, director and the agent responsible for the operation
of the licensed business. The fingerprints shall be taken
and certified to as provided for an individual or
partnership. |If the applicant is alimted partnership, it
shall file two conplete sets of fingerprints for each genera
partner and for each limted partner contributing ten percent
or nore of the total value of contributions nade to the

limted partnership or entitled to ten percent or nore of the
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profits earned or other conpensation by way of inconme paid by
the limted partnership. The fingerprints shall be taken and
certified to as provided for an individual or partnership.

C. Upon subm ssion of a sworn affidavit from each
person who is required to file fingerprints stating that the
person has not been convicted of a felony in any jurisdiction
and pending the results of background investigations, a
tenporary license for ninety days may be issued. The
tenporary license may be extended by the director for an
additional ninety days if the director determnes there is
not sufficient tinme to conplete the background investigation
or obtain reviews of fingerprints from appropriate agenci es.
A tenporary license shall be surrendered i medi ately upon
order of the director.

D. An applicant who files a false affidavit shall
be denied a license. Wen the director determnes a false
affidavit has been filed, he shall refer the natter to the
attorney general or district attorney for prosecution of
perjury.

E. If an applicant is not a resident of New
Mexi co, fingerprints may be taken under supervision and
certification of conparable officers in the state of
resi dence of the applicant.

F. Before issuing a license, the departnent shal

hold a public hearing within thirty days after receipt of the
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appl i cation pursuant to Subsection K of this section.

G An application for transfer of ownership shal
be filed with the departnent no later than thirty days after
the date a person acquired an ownership interest in a
license. It shall contain the actual date of sale of the
Iicense and shall be acconpanied by a sworn affidavit from
the owner of record of the |license agreeing to the sale of
the license to the applicant as well as attesting to the
accuracy of the information required by this section to be
filed with the departnent. No |icense shall be transferred
unless it will be placed into operation in an actual |ocation
wi thin one hundred twenty days of issuance of the license,
unl ess for good cause shown the director grants an additional
extension for a length of time determ ned by the director.

H.  Wenever it appears to the director that there
will be nore applications for new |licenses than the avail abl e
nunber of new |icenses during any tinme period, a random
selection nmethod for the qualification, approval and issuance
of new |icenses shall be provided by the director. The
random sel ection nmethod shall allow each applicant an equa
opportunity to obtain an available license, provided that all
di spenser's and retailer's licenses issued in any cal endar
year shall be issued to residents of the state. For the
pur poses of random selection, the director shall also set a
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licenses shall be filed. No person shall file nore than one
application for each available |license and no nore than three
appl i cati ons per cal endar year.

I. After the deadline set in accordance with
Subsection H of this section, no nore than ten applications
per available |icense shall be selected at random for
priority of qualification and approval. Wthin thirty days
after the random sel ection for the ten priority positions for
each |license, a hearing pursuant to Subsection K of this
section shall be held to determne the qualifications of the
appl i cant having the highest priority for each avail abl e
license. |If necessary, such a hearing shall be held on each
sel ected application by priority until a qualified applicant
for each available license is approved. Further random
selections for priority positions shall also be held pursuant
to this section as necessary.

J. Al applications submtted for a |icense shal
expire upon the director's final approval of a qualified
applicant for that available |icense.

K. The director shall notify the applicant by
certified mail of the date, time and place of the hearing.
The hearing shall be held in Santa Fe. The director may
designate a hearing officer to take evidence at the hearing.
The director or the hearing officer shall have the power to

adm ni ster oaths.
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L. In determ ning whether a license shall be
i ssued, the director shall take into consideration al
requirements of the Liquor Control Act. |In the issuance of a
license, the director shall specifically consider the nature
and nunber of prior violations of the Liquor Control Act by
the applicant or of any citations issued within the prior
five years against a license held by the applicant or in
whi ch the applicant had an ownership interest required to be
di scl osed under the Liquor Control Act. The director shal
di sapprove the issuance or give prelimnary approval of the
i ssuance of the |license based upon a review of al
docunent ati on submtted and any investigati on deened
necessary by the director.

M Before any new license is issued for a
| ocation, the director shall cause a notice of the
application therefor to be posted conspi cuously, on a sign
not smaller than thirty inches by forty inches, on the
outside of the front wall or front entrance of the imediate
prem ses for which the license is sought or, if no building
or inprovements exist on the prem ses, the notice shall be
posted at the front entrance of the i mediate premn ses for
which the license is sought, on a billboard not smaller than
five feet by five feet. The contents of the notice shall be
in the formprescribed by the departnent, and such posting
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prelimnary approval of the |icense.

N. No license shall be issued until the posting
requi rements of Subsection Mof this section have been net.

O Al costs of publication and posting shall be
pai d by the applicant.

P. It is unlawful for any person to renove or
deface any notice posted in accordance with this section
Any person convicted of a violation of this subsection shal
be punished by a fine of not nore than three hundred dollars
($300) or by inprisonment in the county jail for not nore
t han one hundred twenty days or by both.

Q Any person aggrieved by any deci sion nmade by
the director as to the approval or disapproval of the
i ssuance of a license nmay appeal to the district court
pursuant to the provisions of Section 39-3-1.1 NMSA 1978. |If
t he di sapproval is based upon |local option district
di sapproval pursuant to Subsection H of Section 60-6B-4 NVSA
1978, the local option district shall be a necessary party to
any appeal. The decision of the director shall continue in
force, pending a reversal or nodification by the district
court, unless otherw se ordered by the court.”

Section 75. Section 60-6C 6 NVSA 1978 (being Laws

1981, Chapter 39, Section 102, as anended) is amended to
read:
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APPEAL. - -

A. No injunction or wit of mandanus or ot her
| egal or equitable process shall issue in any suit, action or
proceeding to prevent or enjoin any finding of guilt or order
of suspension or revocation or fine made by a liquor contro
hearing officer under the provisions of Section 60-6C 4 NVSA
1978. A licensee aggrieved or adversely affected by an order
of revocation, suspension or fine shall have the right to
appeal to the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978.

B. No appeal shall have the effect of suspending
the operation of the order of suspension, revocation or fine,
but the Iiquor control hearing officer may, for good cause
shown and upon such terns and conditions as he may find are
just, in his discretion suspend the operation of the order of
suspensi on, revocation or fine pending the appeal. The court
shall tax costs against the losing party."

Section 76. Section 61-1-17 NVSA 1978 (being Laws
1957, Chapter 247, Section 17, as anended) is amended to
read:

"61-1-17. PETITION FOR REVIEW --A person entitled to a
hearing provided for in the UniformLicensing Act, who is
aggri eved by an adverse decision of a board issued after
hearing, may obtain a review of the decision in the district

court pursuant to the provisions of Section 39-3-1.1 NMSA HB 356
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1978. "

Section 77. Section 61-18A-32 NVBA 1978 (being Laws
1987, Chapter 252, Section 32, as anended) is amended to
read:

"61-18A-32. JUDI CI AL REVI EW--A person aggrieved by
t he decision of the director in the enforcenent of the
Col | ecti on Agency Regul atory Act may obtain judicial review
in the district court pursuant to the provisions of Section
39-3-1.1 NWBA 1978."

Section 78. Section 66-4-3 NVBA 1978 (being Laws 1978,
Chapter 35, Section 216, as anended) is anended to read:

"66-4-3. REFUSAL TO | SSUE LI CENSE-- CANCELLATI ON OR
SUSPENSI ON CF LI CENSE OR USE OF TEMPORARY PERM TS- - HEARI NG -
APPEAL. - -

A.  The departnent may refuse to issue a |license
for just cause and may cancel or suspend a |license or use of
tenporary permts for violation of the Mdtor Vehicle Code.
The departnent shall take the action authorized in this
section only after hearing. Notice of hearing shall be given
the party concerned as provided in Section 66-2-11 NVSA 1978.

The notice shall state the proposed action of the departnent
and the reason for the proposed action.

B. The departnent shall prepare rules for the
conduct of the hearing. At the hearing, the technical rules

of evidence do not apply, and a party has the right to be
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represented by counsel, to call witnesses in his own behalf
and to cross-exam ne the wi tnesses of other parties.

C. The secretary or his designated agent shal
conduct the hearing for the departnment and shall cause a
record of hearing to be nade.

D. Wthin ten days after conpletion of the
hearing, the secretary shall cause to be served upon all
parties, in the manner provided in Section 66-2-11 NVBA 1978,
his findings and decision. The decision shall be:

(1) granting a license or refusing to grant
a license;

(2) continuing a license, canceling a
Iicense or suspending a license for a tine stated; or

(3) continuing use of dealer plates and
tenporary permts, canceling dealer plates and tenporary
permts or suspending use of tenporary pernmits for a timne
st at ed.

E. A party aggrieved by the secretary's deci sion
may file an appeal in the district court pursuant to the
provisions of Section 39-3-1.1 NVSBA 1978."

Section 79. Section 66-5-36 NVSA 1978 (being Laws
1978, Chapter 35, Section 258) is anmended to read:

"66-5-36. RIGAT OF APPEAL TO COURT. -- A person denied a
Iicense or whose |icense has been cancel ed, suspended or

revoked by the departnment, except when the cancellation or HB 356
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revocation is mandatory under the provisions of Chapter 66
Article 5 NVBA 1978, may file an appeal in the district court
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."
Section 80. Section 66-5-204 NVSA 1978 (being Laws
1983, Chapter 318, Section 5, as anended) is anended to read:
"66-5-204. ADM NI STRATI VE AND COURT REVI EW - - An owner
of a notor vehicle registered in New Mexi co who i s aggrieved
by the decision of the secretary nmade under the provisions of
t he Mandatory Financial Responsibility Act may appeal to the
hearing officer of the departnment for a hearing to be held
within twenty days of the receipt by the departnent of the
appeal . A person who continues aggrieved after the decision
made by the hearing officer nay appeal that decision in the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978. "
Section 81. Section 67-8-19 NVSA 1978 (being Laws
1959, Chapter 310, Section 5, as anended) is anended to read:
"67-8-19. PROCEDURE- - APPEAL. - -

A. Al hearings held pursuant to this section
shall be public and upon not less than fifteen days' witten
notice of the time, place and purpose of the hearing to each
utility whose services or facilities may be affected and to
each municipality in which any part of the proposed hi ghway
i nprovenent is to be located. Hearings nmay be held before

the comm ssion, any nenber or any representative designated
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by it and at the place as is designated in the notice.

B. A record of the testinmony shall be taken at
the hearing and a transcript furnished to anyone upon request
and paynent of the cost.

C. The findings and orders shall be in witing
and a copy served upon each party.

D. The conm ssion may pronul gate rules to govern
its proceedings pursuant to this section.

E. A party aggrieved by an order may appeal to
the district court pursuant to the provisions of Section 39-
3-1.1 NVBA 1978."

Section 82. Section 67-10-2 NVSA 1978 (being Laws
1891, Chapter 44, Section 2, as anended) is amended to read:

"67-10-2. RATES AND TOLLS- - APPEALS. -- A corporation
may, after the conpletion of a wagon road or any part thereof
and after the conmpletion of a bridge or ferry for and by the
traveling public, apply by petition in witing to the board
of county comm ssioners of the county in or through which the
road, bridge or ferry is or has been constructed, for rates,
prices and tolls to be charged and collected fromthe
traveling public using and traveling on the toll road, bridge
or ferry, which petition shall state facts in reference to a
road, bridge or ferry as will be sufficient to informthe
board of county conm ssioners as to enable the board of

county conm ssioners to fix the rates, tolls and charges,
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equal and just between the corporation owning the road,
bridge or ferry and the traveling public using the same, and
the rates, tolls and charges so fixed shall remain the sane
for two years. At the expiration of each two years, the
corporation shall petition as aforesaid for the fixing of the
rates, tolls and charges by the board of county
comm ssioners. |In case the corporation is dissatisfied with
the rates, tolls and charges fixed by the board, it may
appeal to the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978."

Section 83. Section 67-13-12 NMSA 1978 (being Laws
1973, Chapter 17, Section 12, as anended) is anended to read:

"67-13-12. ZONI NG - PETI TI ON FOR REVI EW - RESTRAI NI NG
ORDER. - -

A. A person aggrieved by a decision of the board
may appeal to the district court pursuant to the provisions
of Section 39-3-1.1 NVMBA 1978.

B. The appeal shall not stay the decision
appeal ed from but the court may, on application, grant a
restraining order."

Section 84. Section 69-6-2 NVSA 1978 (being Laws 1933,
Chapter 153, Section 308, as anmended) is anended to read:

"69-6-2. R GAT OF APPEAL. --Every owner, operator or
enpl oyee of a mne has a right of appeal to the district

court pursuant to the provisions of Section 39-3-1.1 NVBA
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1978. "
Section 85. Section 69-25A-30 NVBA 1978 (being Laws
1979, Chapter 291, Section 30) is anmended to read:
"69-25A-30. JUDI Cl AL REVI EW - -

A. Any party to a proceeding before the
comm ssion who is aggrieved by a decision of the conmm ssion
i ssued after a hearing may obtain a review of that decision,
other than a promul gati on of a regul ation, by appeal to the
district court pursuant to the provisions of Section 39-3-1.1
NVBA 1978.

B. Any person who is or may be aggrieved by any
regul ati on, or any anendnent or repeal of a regul ation,
adopted by the conm ssion may appeal to the court of appeals
for relief. Al appeals shall be based upon the record nade
at the hearing before the comm ssion and shall be filed with
the court of appeals within thirty days after filing of the
regul ation under the State Rules Act. An appeal to the court
of appeal s under this subsection is perfected by the tinely
filing of a notice of appeal with the court of appeals with a
copy attached of the regulation fromwhich the appeal is
taken. The appellant shall certify in his notice of appeal
that satisfactory arrangenents have been nade with the
comm ssion for preparation of transcripts of the record of
the hearing at the expense of the appellant for filing with

the court. Upon appeal, the court of appeals shall set aside
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the regulation only if determ ned to be:
(1) arbitrary, capricious or an abuse of
di scretion;
(2) contrary to law, or
(3) unsupported by substantial evidence on
the entire record as submtted."
Section 86. Section 69-36-16 NMSA 1978 (being Laws
1993, Chapter 315, Section 16, as anended) is amended to
read:
"69-36-16. JUDI Cl AL REVI EW - -

A. A person who is or may be affected by a rule
of the conm ssion may appeal the action of the conmm ssion by
filing a notice of appeal with the court of appeals within
thirty days fromthe filing date of the rule with the state
records center. All appeals of rules shall be taken on the
record made at the public hearing on the rule.

B. A party, intervenor or any other person upon a
show ng of good cause for not appearing at the public hearing
on a rule may appeal a decision of the comm ssion adopting,
anmendi ng or repealing the rule by filing a witten notice of
appeal with the court of appeals within forty-five days after
entry of the conm ssion's decision. Copies of the notice of
appeal shall be served at the time of filing, either
personally or by certified mail, upon all parties to the

proceedi ng before the conm ssion.
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C. A person who is or may be affected by a final
action of the comm ssion other than a rule may appeal the
action of the comm ssion by filing a notice of appeal with
the district court pursuant to the provisions of Section 39-
3-1.1 NVBA 1978."

Section 87. Section 70-2-25 NVSA 1978 (being Laws
1935, Chapter 72, Section 17, as anended) is anended to read:
"70-2-25. REHEARI NGS- - APPEALS. - -

A Wthin twenty days after entry of an order or
deci sion of the comm ssion, a party of record adversely
affected may file with the comm ssion an application for
rehearing in respect of any matter determ ned by the order or
deci sion, setting forth the respect in which the order or
decision is believed to be erroneous. The conm ssion shal
grant or refuse the application in whole or in part within
ten days after the application is filed, and failure to act
on the application within that period shall be deened a
refusal and final disposition of that application. 1In the
event the rehearing is granted, the comm ssion may enter a
new order or decision after rehearing as may be required
under the circunstances.

B. A party of record to the rehearing proceedi ng
di ssatisfied with the disposition of the application for
rehearing may appeal to the district court pursuant to the

provisions of Section 39-3-1.1 NVSBA 1978."
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Section 88. Section 70-5-16 NVSA 1978 (being Laws
1973, Chapter 362, Section 16, as anended) is anmended to
read:

"70-5-16. APPEAL.--A |licensee whose license is
cancel ed or suspended by order of the comm ssion may appea
the decision by filing an appeal with the district court
pursuant to the provisions of Section 39-3-1.1 NVSA 1978."

Section 89. Section 70-5-17 NVSA 1978 (being Laws
1947, Chapter 214, Section 17, as anended) is amended to
read:

"70-5-17. NO FORMAL NOTI CE REQUI RED OF HEARI NG ON
APPLI CATI ON FOR LI CENSE- - APPEAL. - - The sane procedure, rights
and penalties as specified in the LPG and CNG Act in the
cases of revocation or suspension of |icenses are avail abl e,
where applicable, in cases where the bureau refused to grant
a license, except that no formal notice of hearing on an
application for |license need be given an applicant, other
than that he is given a reasonable opportunity to appear in
support of his application before the bureau renders its
order refusing hima license. Appeal shall be to the
district court pursuant to the provisions of Section 39-3-
1.1 NMSA 1978."

Section 90. Section 71-5-18 NVSA 1978 (being Laws
1975, Chapter 272, Section 18, as anended) is amended to

r ead:
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"71-5-18. REHEARI NGS- - APPEALS. - -

A Wthin twenty days after entry of an order or
deci sion of the division, a party of record adversely
affected may file with the comm ssion an application for
rehearing in respect of any matter determ ned by the order or
deci sion, setting forth the respect in which the order or
decision is believed to be erroneous. The conm ssion shal
grant or refuse the application in whole or in part within
ten days after it is filed, and failure to act within the
ten-day period shall be deened a refusal of the application
and a final disposition of the application. |In the event the
rehearing is granted, the conm ssion nmay enter a new order or
deci sion after rehearing as may be required under the
ci rcunst ances.

B. A party of record to the rehearing proceedi ng
di ssatisfied with the disposition of the application for
rehearing may appeal to the district court pursuant to the
provisions of Section 39-3-1.1 NVSA 1978.

C. The pendency of proceedings to review shall
not of itself stay or suspend operation of the order or
deci si on being revi ewed, but during the pendency of the
proceedi ngs, the district court in its discretion may, upon
its own notion or upon proper application of any party to the
proceedi ngs, stay or suspend in whole or in part operation of

the order or decision pending review on terns as the court
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deens just and proper and in accordance with the practice of
courts exercising equity jurisdiction; provided that the
court, as a condition to any staying or suspension of
operation of any order or decision, may require that one or
nore parties secure, in a formand anount as the court may
deem just and proper, one or nore other parties against |oss
or danmage due to the staying or suspension of the
conmi ssion's or division's order or decision in the event
that the action of the comm ssion or division is affirnmed."
Section 91. Section 73-11-29 NMSA 1978 (being Laws
1919, Chapter 20, Section 21, as anended) is anended to read:
"73-11-29. APPLI CATI ON FOR WATER- - BUDGET MEETI NG OF
Dl RECTORS- - NOTI CE OF MEETI NG- - TAX ASSESSMENTS AND WATER
CHARGES- - EXEMPTI ONS FROM TAX- - APPEAL- - SUCCESSI ON TO RI GHTS OF
WATER USERS' ASSOCI ATI ON. - -

A. Every person desiring to receive water during
the course of the year, at the tine he applies for water,
shall furnish the secretary of the board of directors of the
irrigation district a statenment in witing of the nunber of
acres intended by himto be irrigated and a statenent, as
near as may be, of the crops planted or intended to be
pl ant ed.

B. The board of directors, on a date to be fi xed
by a standing order of the board, which shall not be later

than July 1 of each year, shall estimate and determ ne the
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anmount of funds required to neet the obligations and needs of
the district for the ensuing year, together with the
addi ti onal amount as may be necessary to neet any deficiency
in the paynment of expenses or obligations previously incurred
by the district and remaining unpaid, for any of the
foll owi ng purposes that may be required by the activities of
the district:

(1) the paynent of the interest upon bonds
of the district and any installnent on the principal of the
bonds;

(2) any paynent to becone due under any
contract with the United States, to secure whi ch bonds have
not been deposited with the United States, whether for the
cost of irrigation or drainage systemor for the operation
and nmai nt enance, or both; or if the lands of the district
have been divided by the secretary of the interior into
units, not necessarily contiguous, for repaynent purposes the
board shall prepare separate estimates for each unit;

(3) the portion of the expenses of operation
and mai ntenance of the irrigation and drai nage systens to be
coll ected by tax assessnent and | evy, including funds
required to neet obligations as provided in Section 73-11-49
NMSA 1978. This portion shall not be |ess than one-half of
that portion required for the operation and mai ntenance costs

for the ensuing year and shall be determ ned by the board of
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directors of the district fromyear to year. The portion of
t he operation and mai nt enance expenses col |l ected by tax
assessment and | evy shall be collected fromall |[ands of the
district, whether irrigated or not, except those |ands as may
be exempted fromtaxation by the terns of Chapter 73,
Articles 10 and 11 NMSA 1978, and the sane, when coll ected,
shall be applied to the cost of operating and naintaining the
irrigation and drai nage systens. The renai nder of the
estimated anount shall be paid by the parties actually using
the systens and water for irrigation or other purposes in
accordance with the terns of their contract for water; or
(4) current and m scel | aneous expense fund

requirenments, other than as specified in this section, and
necessary to defray the expenses of maintaining the
organi zation of the district and carrying out the purposes of
Chapter 73, Articles 10 and 11 NWVSA 1978, shall be determ ned
annual ly at a per acre rate by the board of directors. The
anmounts to be collected pursuant to this paragraph may, at
the option of the board of directors of the district, be
collected as tolls and charges in the manner provided in
Section 73-11-28 NMSA 1978.

C. Lands that, in the opinion of the board of
directors, are unfit for cultivation by irrigation on account
of seepage, alkali or physical condition and |ocation of the

| and, or other conditions, or |lands to which the existing
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distributing systemor its extensions cannot furnish water at
such points of delivery as the board may consi der reasonabl e,
shal | not be taxed for Paragraph (3) of Subsection B of this
section, provided that tax shall not be assessed for
Paragraph (3) of Subsection B of this section against |and

i nvolved in the boundary suit now pending in the United
States suprene court between the state of Texas and the state
of New Mexico until the final determ nation of the suit,

unl ess the land is in cultivation and using water for
irrigation; and | ands shall not be taxed for Paragraphs (1)
and (2) of Subsection B of this section for the periods and
to the extent that, on account of seepage or other
conditions, in the opinion of the directors or the secretary
of the interior, as may be provided by contract with the
United States, or with district bondhol ders, such | ands are
not fit for cultivation by irrigation on account of those
conditions; but nothing contained in this section shall be
construed to relieve the district from making provision to
rai se the amount required to nmake full paynent to private
creditors or to the United States for the full cost of
construction or of operation and mai ntenance, irrespective of
the exenption of any lands fromtaxation, unless expressly
provi ded by the assent of the bondhol ders or other private
creditors or by agreenent with the United States, as the case

may be. In determning the amount required for the
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respective itens aforesaid, the board shall take into

consi deration the gross anount of exenption and credits

al | owabl e pursuant to entries made by the board upon the
assessor's certified list, as provided in Section

73-11-31 NVBA 1978. Proper entry shall be made by the
district officers of all exenptions made and of credits

all owed. The anpunt required to neet the obligations of the
district, except that portion collected fromtolls and
charges, shall be raised by tax assessnents, |evy and
collection, as provided in Chapter 73, Articles 10 and 11
NMSA 1978, to be extended pro rata per acre over all lands in
the district or, in appropriate cases, under Paragraph (2) of
Subsection B of this section, against all land in each
respective unit of the district. Wen the board neets for

t he purposes prescribed, it shall consider, determ ne and
designate the lands within the district that shall be
subjected to those assessnents and | evi es.

D. Notice of the tine, place and purpose of the
meeting shall be given by publication in English and Spanish
in a newspaper of general circulation published within the
county where the headquarters of the district are | ocated and
shall informall the persons interested that, at the tine and
pl ace specified, an opportunity will be afforded to appear
before the board of directors and show cause why any

particular tract of land, or any portion of it, should be
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exenpted from taxati on under the provisions of Chapter 73,
Articles 10 and 11 NMSA 1978. The notice shall be published
once a week for four consecutive weeks, and the | ast
publication shall be not |less than three days prior to the
date fixed for the neeting. Proof of publication shall be
furni shed by the publisher and shall be filed in the archives
of the secretary of the district.

E. At the neeting, the board of directors,
subject to reasonable rules as it may prescribe, shall afford
to all persons desiring to do so an opportunity to nake a
showi ng as they may deem proper as to why any given tract of
I and or portion of it shall be exenpted fromtaxation. In
each case, the board of directors may nmake an investigation
as it may deem proper, after which the board shall deterni ne
the question submtted, as right and justice may require, and
shall cause its decision to be duly entered upon its m nutes
and a copy of it to be sent by registered mail to all parties
who have made cl ai m of exenption of |land fromtaxation.

F. A person aggrieved by the decision may appeal
to the district court pursuant to the provisions of Section
39-3-1.1 NVBA 1978.

G The filing of the appeal in the district court
shall not stay the proceedings relating to the collection of
the tax. In the event that the appellant has paid the tax

before the rendition of final judgnent in the suit and
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judgnment is rendered in the suit in favor of the appellant,
t he appellant shall have refunded to hima sum of noney as
shall be determ ned by the judgnent of the court, together
with legal interest on it and costs of court. |If the
appellant fails to recover in the suit, the appellant shal
pay all costs of court. |In case the assets and liabilities
of any water users' association are taken over as provided in
Section 73-10-1 NVSA 1978, the board of directors shall allow
to the owner of |ands, on account of which paynment has been
made to the association, all proper and equitable credits to
whi ch the owner may be entitled, according to the books and
records of the association, which shall be prim facie
evidence of the credits of its various nmenbers. The credits
shall be taken into consideration by the board of directors
in determ ning the anbunt of noney required to neet
obl i gati ons, mai ntenance, operating and current expenses of
the district for the ensuing year, and the board of directors
shall certify to the county comm ssioners the anpunt of the
credits, and levy as provided for in Chapter 73, Articles 10
and 11 NMSA 1978 shall be made accordingly.

H The term "asset" as used in this section
i ncludes any and all grants, rights, powers, privileges and
appropriations conferred by | aw and upon any water users'
associ ati on and upon taking over the assets of any water

users' association as provided in Chapter 73, Articles 10 and
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11 NMSA 1978 by any irrigation district. The district shal
succeed to all such grants, rights, powers, privileges and
appropriations, and the officers of the irrigation district
are aut horized and enpowered to perform such duties and
execute such instrunents in regard thereto as the | aw
required of the officers of the water users' association."

Section 92. Section 73-12-4 NVSA 1978 (being Laws
1929, Chapter 76, Section 4, as anended) is amended to read:

"73-12-4. PETI TI ON HEARI NG- - OBJECTI ONS- - BOUNDARI ES- -
ELECTI ON- - APPEALS. - -

A. At the hearing before the board of county
comm ssioners provided for in Section 73-12-3 NVBA 1978, the
board shall proceed to deternm ne whether the petition has
been signed by the requisite nunber of petitioners; whether
the lands in the proposed district are arid or semarid
| ands; whether the |lands are susceptible to irrigation and
have a fertile soil that will warrant farm ng them by
irrigation; whether there is a supply of water that can be
made efficiently available for irrigation by the use of
punps; whet her the proposed plan is practicable; and whether,
on the whol e, the devel opnent said to result fromthe
i ntroduction of power is of such interest and benefit to the
whol e district as to inpress it with the character of public
use. For the purpose of determining the public use of the

operations of the proposed district and all other of the
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foregoi ng questions, the board of county conm ssioners is
established as an inferior court and its decisions shall be
bi ndi ng upon all persons interested unless reversed on appeal
as provided in this section, and if nodified or affirned, it
shall be so binding.

B. If the board of county comm ssioners hearing
the matter determnes that the petition has been signed by
the requisite nunber of petitioners as required by Chapter
73, Article 12 NVSA 1978 and determ nes that the proposed
devel opnent is of such interest and benefit to the whole
district as to inpress with the character of public use, it
shall then proceed to hear any objections, exceptions and
protests that have been nade in witing to the organi zati on
of the district or to the inclusion of any |lands within the
district or to the exclusion of lands fromthe district and
ot her objections, exceptions and protests as may be presented
inwiting to the organization of the district. Al persons
whose | ands have not been included in the proposed district,
as defined in the petition, have the right to appear before
the board at the tine and place as parties interested in or
affected by the organi zation of the district and have the
right to petition that their lands be included within the
district, and, if it appears to the board that the inclusion
of such lands may be nmade without materially increasing the

cost of service, the conm ssioners may by order include such
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lands within the district.

C. If the board nakes findings approving of the
organi zation of the district, it shall then proceed to define
t he boundaries of the proposed district fromthe petition and
fromapplications in witing for the exclusion of |ands and
the inclusion of lands fromand in the district, as may be
made in accordance with the intent of Chapter 73, Article 12
NMSA 1978. The board may adjourn the neeting fromtime to
time not exceeding three weeks in all and shall, by final
order duly entered upon its records, allow the prayer of the
petition and define and establish the boundaries of the
proposed district. Provided that the board shall not nodify
t he proposed boundaries described in the petition so as to
change the objects of the petition or so as to exenpt from
t he operation of Chapter 73, Article 12 NMSA 1978 any | and
wi thin the boundaries proposed by the petition susceptible to
irrigation by the sane system or power works applicable to
other lands in the proposed district. No land that will not,
in the judgnment of the board, be benefited by the proposed
system shall be included in the district if its owner makes
witten application at the hearing to withdraw it.

D. Any persons aggrieved by the decision of the
board of county conm ssioners, upon the hearing provided for
in this section, are given the right of appeal to the

district court pursuant to the provisions of Section 39-3-1.1
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NVSA 1978.
E. Wen the petition has been all owed and the
boundari es established and the nane of the proposed district

desi gnat ed, which shall be el ectri cal

district, the board of county comm ssioners shall, by further
order duly entered upon its records, call an election of the
gqualified electors of the district to be held for the purpose
of determ ning whether the district shall be organized under
t he provisions of Chapter 73, Article 12 NVSBA 1978 and by
such order shall submt the names of one or nore persons from
each of three divisions of the district, as provided in this
section, to be voted for as directors therein, and for the
pur pose of the election shall divide the district into three
di visions, as nearly equal in size as may be practicable, to
be nunbered, respectively, 1, 2 and 3 and shall provide that
a qualified elector of each of the three divisions shall be
el ected as a nenber of the board of directors of the district
by the qualified electors of the whole district. Each of the
di vi sions shall constitute an election precinct and the
comm ssi oners shall appoint three judges for each of the
precincts, one of whomshall act as clerk of the election.”
Section 93. Section 74-3-9 NWVSA 1978 (being Laws 1971,
Chapter 284, Section 7, as anmended) is anended to read:
"74-3-9. LI CENSI NG OF RADI CACTI VE MATERI AL- - APPEAL. - -

A It is unlawful for any person to possess, use, HB 356
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store, dispose of, manufacture, process, repair or alter any
radi oactive material unless he holds:

(1) a license issued by the nucl ear
regul atory commi ssion and notification by the licensee to the
agency of license identification;

(2) a license issued by an agreenent state
and notification by the licensee to the agency of |icense
identification; or

(3) a license issued by the agency.

B. The agency shall issue licenses and shall
approve requests for reciprocity in accordance with
procedures prescribed by rule of the board. License
applications shall be made on forns provided by the agency.
The agency shall not issue a |icense unless the applicant has
denmonstrated the capability of conplying with all applicable
rul es of the board.

C. The board may, by rule, exenpt fromthe
requirements of licensure specific quantities of any
radi oactive material determ ned by the board not to
constitute a health or environmental hazard.

D. The holding of a license issued by the agency,
t he nucl ear regul atory conm ssion or an agreenent state does
not relieve the licensee fromthe responsibility of conplying
with all applicable rules of the board.

E. A person who is or may be affected by
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licensing action of the agency may appeal to the district
court pursuant to the provisions of Section 39-3-1.1 NVSA
1978. "

Section 94. Section 74-4B-14 NVBA 1978 (being Laws
1992, Chapter 5, Section 3, as anended) is anended to read:

"74-4B-14. CLEANUP OF ORPHAN HAZARDOUS MATERI ALS- -
DEPARTMENT RECOURSE- - APPEAL. - - The departnment nmay assess
charges against a party identified as responsible for orphan
hazardous materials, for costs the departnent incurs in
cl eanup of the orphan hazardous materials and for damage to
state property. Anounts received in paynent of assessnents
for cleanup of the orphan hazardous materials shall be
deposited in the orphan material recovery fund. Ampunts
received in paynent of assessnents for damage to state
property shall be used to repair the damage. A person who is
assessed charges pursuant to this section may appeal the
assessment to the district court pursuant to the provisions
of Section 39-3-1.1 NMSA 1978."

Section 95. Section 75-3-11 NVSA 1978 (being Laws
1965, Chapter 235, Section 11, as anended) is amended to
read:

"75-3-11. JUDICI AL REVI EW --Rulings by the conm ssion
on the i ssuance, refusal or revocation of a |license are
subject to reviewin the district court pursuant to the

provisions of Section 39-3-1.1 NVSBA 1978."
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Section 96. REPEAL.--Sections 19-7-68 and 19-7-69 NVSA
1978 (being Laws 1912, Chapter 82, Sections 73 and 74, as
anended) are repeal ed.

Section 97. EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 1999.
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