AN ACT
RELATI NG TO PROPERTY; PROTECTI NG PUBLI C OFFI Cl ALS, PUBLIC
EMPLOYEES AND Cl TI ZENS AGAI NST NONCONSENSUAL COMVON LAW

LI ENS; ENACTI NG THE LI EN PROTECTI ON EFFI Cl ENCY ACT.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--This act may be cited as the
"Lien Protection Efficiency Act".
Section 2. FI NDI NGS- - PURPCSE. - -
A. The legislature finds:

(1) that there is a problemw th the
presentation for filing or recording of invalid instrunents
that purport to affect the real or personal property
interests of persons, including elected or appointed
of ficials and enpl oyees of state, |ocal and federal
government. These instrunents, which have no basis in fact
or law, have serious disruptive effects on property interests
and title, appear on title searches and other disclosures
based on public records and are costly and tinme-consumng to
expunge. These instruments have serious disruptive effects
on the conduct of government business and are costly and
ti me-consumng to both governnent entities and individua
of ficials and enpl oyees;

(2) that officials and enpl oyees authorized

by law to accept for filing or recording |liens, deeds, HB 366
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i nstruments, judgnments or other docunents purporting to
establ i sh nonconsensual common |aw |iens do not have
di scretionary authority or nechanisns to prevent the filing,
recording or disclosure of frivolous lien clains if the
documents conmply with certain mnimum format requirenents.
It would be inefficient and woul d require substanti al
government expenditure to have the | egal sufficiency of
documents submtted for filing or recording determned in
advance of acceptance; and
(3) that it is necessary and in the best

interest of New Mexico and its citizens to provide a nmeans to
relieve this problem to prevent the filing, recording or
di scl osure of frivolous lien clainms and to authorize actions
to void frivolous lien clains.

B. The purpose of the Lien Protection Efficiency
Act is to provide for the efficient filing and recording of
docunents and the protection of public officials and
enpl oyees and the citizens of the state agai nst nonconsensual
common |law liens by inposing limtations on the circunstances
i n whi ch nonconsensual comon |aw |iens may be recognized in
the state.

Section 3. DEFINITIONS.--As used in the Lien

Protection Efficiency Act:

A, "court" neans:

(1) a court created by the constitution of HB 366
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the United States or pursuant to federal |aw, including the
United States suprenme court, the United States courts of
appeal s, the United States district or admnistrative courts
or other federal courts of inferior jurisdiction, but does
not include adm nistrative adjudicative bodies;
(2) a court created by the constitution of
New Mexi co or pursuant to New Mexico |aw, including the
suprene court, the court of appeals, district courts,
magi strate courts, netropolitan courts and municipal courts,
but does not include adm nistrative adjudicative bodi es; and
(3) a court conparable to any of those
listed in Paragraph (2) of this subsection that is created by
the constitution of another state or pursuant to the state
| aw of anot her state;

B. "federal official or enployee" nmeans an
appointed or elected official or an enployee of a federal
agency, board, conm ssion or departnent in a branch of the
f ederal government;

C. "filing officer” neans the secretary of state;
the clerk of a county or court; or a state, local or federa
of ficial or enployee authorized by |law to accept for filing
as a public record a lien, deed, instrunent, judgnment or
ot her document, whether paper, electronic or in another form

D. "lien" means an encunbrance on property as

security for the paynent of a debt; HB 366
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E. "nonconsensual common law |ien" neans a
docunent, regardl ess of self-description, that purports to
assert a lien against the assets, real or personal, of a
person that:

(1) 1is not expressly provided for by a
specific state or federal statute;

(2) does not depend upon the consent of the
owner of the property affected or the existence of a contract
for its existence; or

(3) is not an equitable or constructive lien
i nposed by a court of conpetent jurisdiction; and

F. "state or local official or enployee" nmeans an
appointed or elected official or an enployee of a state
agency, board, conm ssion, departnment in any branch of state
government, or state institution of higher education, or a
school district, political subdivision or unit of | ocal
governnment of this state.

Section 4. CONSTRUCTI ON. - -

A. The Lien Protection Efficiency Act shall not
be construed to create a lien or interest in property not
ot herwi se existing under state or federal |aw

B. The Lien Protection Efficiency Act is not
intended to affect a lien provided for by statute, a
consensual lien now or hereafter recogni zed under conmon | aw

of the state or the ability of the courts to inpose equitable
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or constructive liens.

Section 5. NON ENFORCEABI LI TY OF NONCONSENSUAL COMVON
LAW LI ENS. - - Nonconsensual common | aw |iens against rea
property shall not be recognized or be enforceable.
Nonconsensual common | aw |iens clai med agai nst persona
property shall not be recognized or be enforceable if, at the
tinme the lien is clained, the claimant fails to retain actua
lawful |y acquired possession or exclusive control of the
property.

Section 6. |INVALIDITY OF CLAIM OF LI EN AGAI NST A STATE
OR LOCAL OFFI Cl AL OR EMPLOYEE OR A FEDERAL OFFI Cl AL OR
EMPLOYEE- - FI LI NG OF NOTI CE OF | NVALI D LI EN. - -

A. Aclaimof lien against a state or | ocal
official or enployee or a federal official or enployee based
on the performance or nonperformance of that official's or
enpl oyee's duties shall be invalid, unless acconpanied by a
specific order froma court of conpetent jurisdiction
authorizing the filing of the lien, or unless a specific
statute authorizes the filing of the lien

B. If a claimof lien, as described in Subsection
A of this section, has been accepted for filing, the filing
of ficer shall accept for filing a notice of invalid lien
signed and submitted by an assistant attorney genera
representing the state agency, board, conm ssion or

departnment of which the individual is an official or
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enpl oyee; an attorney representing the state institution of
hi gher education, school district, political subdivision or
unit of local governnment of this state of which the
individual is an official or enployee; or an assistant United
States attorney representing the federal agency of which the
individual is an official or enployee. A copy of the notice
of invalid lien shall be mailed by the attorney to the person
who filed the claimof lien at that person's |ast known
addr ess.

Section 7. NO DUTY TO ACCEPT OR TO DI SCLOSE A
NONCONSENSUAL COVMON LAW LI EN--1 MMUNI TY FROM LI ABI LI TY. - -

A. Afiling officer does not have a duty to
accept for filing or recording a claimof lien, unless the
lien is authorized by statute or inposed by a court of
conmpetent jurisdiction having jurisdiction over property
affected by the lien.

B. Afiling officer does not have a duty to
accept for filing or recording a claimof |ien against a
state or local official or enployee or a federal official or
enpl oyee based on the performance or nonperformance of that
official's or enployee's duties, unless acconpanied by a
specific order froma court of conpetent jurisdiction having
jurisdiction over property affected by the lien, authorizing
the filing of the lien

C. Afiling officer does not have a duty to
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di scl ose an instrument of record or filing that attenpts to
give notice of a nonconsensual common law lien. This
subsection does not relieve a filing officer of a duty that
otherwi se may exist to disclose a claimof a |lien authorized
by statute or inposed by order of a court of conpetent
jurisdiction having jurisdiction over property affected by
the lien. The existence of a claimof a nonconsensual common
law lien in the public record does not constitute a defect in
the title of or an encunbrance on the real property described
and does not affect the marketability of the title to the
real property.

D Afiling officer shall not be liable for
damages arising froma refusal to record or file or a failure
to disclose any claimof a nonconsensual common |aw |lien of
record pursuant to this section

E. Afiling officer shall not be liable for
damages arising fromthe acceptance for filing of a claim of
lien as described in Subsection B of this section, or for the
acceptance for filing of a notice of invalid |lien pursuant to
Subsection B of Section 6 of the Lien Protection Efficiency
Act .

F. Except as otherw se provided by law, a filing
of ficer shall not be required to defend decisions to accept
or reject docunents pursuant to Section 6 of the Lien

Protection Efficiency Act. HB 366
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Section 8. ACTION TO VO D LI EN-- ORDER TO SHOW CAUSE- -
SERVI CE OF PROCESS. - -

A. A person whose real or personal property is
subject to a recorded cl ai mof a nonconsensual conmmon | aw
lien and who believes the claimof lien is invalid may
petition the district court of the county in which the claim
of lien has been recorded for an order, which may be granted
ex parte, directing the lien clainmant to appear before the
district court, at a tine no earlier than six days nor later
than twenty-one days follow ng the date of service of the
petition and order on the lien claimnt, and show cause, if
any, why the claimof lien should not be stricken and ot her
relief provided for by Section 9 of the Lien Protection
Efficiency Act should not be granted. The petition shall
state the grounds upon which relief is requested and shall be
supported by the affidavit of the petitioner or petitioner's
attorney setting forth a conci se statement of the facts upon
which the claimfor relief is based.

B. An order rendered pursuant to the petition and
directing the lien claimant to appear shall clearly state
that if the lien claimant fails to appear at the tine and
pl ace noted, the claimof the lien shall be declared void ab
initio and rel eased and that the lien claimant shall be
ordered to pay the costs incurred by the petitioner or any

other party to the proceeding, including reasonable attorney
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fees, and damages as set forth in Section 9 of the Lien
Protection Efficiency Act.

C. The petition and order shall be served upon
the lien claimant by personal service, or, when the district
court determnes that service by mail is likely to give
actual notice, the district court may order that service be
made by a person over eighteen years of age who is conpetent
to be a witness, other than a party, by mailing copies of the
petition and order to the lien claimant's | ast known address
or any other address determned by the district court to be
appropriate. Two copies shall be mmil ed, postage prepaid,
one by ordinary first-class mail and the other by a form of
mail requiring a signed recei pt show ng when and to whom it
was delivered. The envel opes shall bear the return address
of the sender.

Section 9. ORDERS--LIABILITY FOR COSTS AND ATTORNEY
FEES- - DAMAGES. - -

A. If, in proceedings pursuant to Section 8 of
the Lien Protection Efficiency Act, the lien claimant fails
to appear at the tine and place noted or if the lien claimnt
appears and the district court determ nes that the clai m of
lienis invalid, the district court shall issue an order
declaring the lien void ab initio, releasing the lien
refundi ng any court docketing or filing fee to the petitioner

and awardi ng other costs and reasonable attorney fees and
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damages as set forth in this section to the petitioner or any
other party to the proceeding, to be paid by the lien
cl ai mant .

B. If the district court determ nes that the
claimof lienis valid, the district court shall issue an
order so stating and may award costs and reasonabl e attorney
fees to the lien claimant to be paid by the petitioner

C. A person who offers to have filed and recorded
in the office of a filing officer a docunent purporting to
create a nonconsensual conmmon | aw |ien against real or
personal property, know ng or having reason to know that the
docunent is forged or groundl ess, contains a materi al
m sstatenent or false claimor is otherwise invalid, shall be
liable to the owner of the property affected for actual
damages or five thousand dollars ($5,000), whichever is
greater, plus costs and reasonabl e attorney fees as provided
in this section.

D. A grantee or other person purportedly
benefited by a filed or recorded docunment that creates a
nonconsensual common |aw |ien against real or persona
property, knowi ng or having reason to know that the filed or
recorded docunent is forged or groundless, contains a
material msstatenent or false claimor is otherwi se invalid,
who willfully refuses to release the filed or recorded

docunent upon request of the owner of the property affected, HB 366
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shall be liable to the owner for actual damages or five
t housand dol |l ars ($5,000), whichever is greater, plus costs
and reasonabl e attorney fees as provided in this section.

E. Acertified copy of an order rendered pursuant
to this section shall be filed by the clerk of the district
court in the office of the appropriate filing officer.

Section 10. SEVERABILITY.--If any part or application
of the Lien Protection Efficiency Act is held invalid, the
remai nder of that act or its application to other situations
or persons shall not be affected.

Section 11. EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 1999.
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