AN ACT
RELATI NG TO CRI M NAL PROCEDURE; AMENDI NG PROVI SI ONS REGARDI NG

I NVOLUNTARY COVM TMENT OF | NCOVPETENT DEFENDANTS

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO

Section 1. Section 31-9-1.2 NVSA 1978 (being Laws
1988, Chapter 107, Section 3 and Laws 1988, Chapter 108,
Section 3, as anended by Laws 1993, Chapter 240, Section 3
and al so by Laws 1993, Chapter 249, Section 3) is anended to
read:

"31-9-1.2. DETERM NATI ON OF COVPETENCY- - COMM TMENT- -
REPORT. - -

A.  Wen, after hearing, a court determnes that a
defendant is not conpetent to proceed in a crimnal case and
the court does not find that the defendant is dangerous, the
court may dism ss the crimnal case without prejudice in the
interests of justice. Upon dismssal, the court may advise
the district attorney to consider initiation of proceedings
under the Mental Health and Devel opnental Disabilities Code
and order the defendant confined for a maxi mum of seven days
to facilitate preparation and initiation of a petition
pursuant to that code

B. Wen a district court determnes that a
def endant charged with a felony is inconpetent to proceed in

the crimnal case, but does not dismss the crimnal case,
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and the district court at that tine makes a specific finding
that the defendant is dangerous, the district court may

commt the defendant as provided in this section for

treatment to attain conpetency to proceed in a crimnal case.

The court shall enter an appropriate transport order that
al so provides for return of the defendant to the | oca
facilities of the court upon conpletion of the treatnent.
The defendant so conmitted shall be provided with treatnent
available to involuntarily commtted persons, and:

(1) the defendant shall be detained by the
department of health in a secure, locked facility; and

(2) the defendant, during the period of
comm tnment, shall not be released fromthat secure facility
except pursuant to an order of the district court that
conmtted him

C. Wthin thirty days of receipt of the court's

order of conm tnent of an inconpetent defendant and of the
necessary and avail abl e docunents reasonably required for
adm ssion pursuant to witten policies adopted by the
secretary of health or his designee, the defendant shall be
admtted to a facility designated for the treatnent of
def endants who are inconpetent to stand trial and dangerous.
If, after conducting an investigation, the secretary
determ nes that the departnment of health does not have the

ability to neet the medical needs of a defendant ordered
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commtted to a facility, the secretary or his designee my
refuse adm ssion to the defendant upon witten certification
to the committing court and the parties of the |ack of
ability to neet the medical needs of the defendant. The
certification nmust be made within fourteen days of the
recei pt of the court's order of conmtnent and necessary and
avai |l abl e docunents reasonably required for adm ssion
pursuant to witten policies adopted by the secretary or his
designee. Wthin ten days of filing of the certification the
court shall conduct a hearing for further disposition of the
crimnal case.

D. As used in Sections 31-9-1 through
31-9-1.5 NMSA 1978, "dangerous" neans that, if released, the
def endant presents a serious threat of inflicting great
bodi |y harm on another or of violating Section 30-9-11 or 30-
9-13 NMBA 1978.

E. Wthin thirty days of an inconpetent
defendant's admission to a facility to undergo treatment to
attain conpetency to proceed in a crimnal case, the person
supervising the defendant's treatnent shall file with the
district court, the state and the defense an initial
assessnment and treatment plan and a report on the defendant's
anenability to treatnment to render him conpetent to proceed
in a crimnal case, an assessnent of the facility's or

program s capacity to provide appropriate treatnment for the
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def endant and an opinion as to the probability of the
defendant's attai ning conpetency within a period of nine
mont hs fromthe date of the original finding of inconpetency
to proceed in a crimnal case.”

Section 2. Section 31-9-1.3 NVMSA 1978 (being Laws
1988, Chapter 107, Section 4 and Laws 1988, Chapter 108,
Section 4, as anended by Laws 1993, Chapter 240, Section 4
and al so by Laws 1993, Chapter 249, Section 4) is anended to
read:

"31-9-1.3. DETERM NATI ON OF COVPETENCY- - NI NETY- DAY
REVI EW - REPORTS- - CONTI NUI NG TREATMENT. - -

A. Wthin ninety days of the entry of the order
comm tting an i nconmpetent defendant to undergo treatnent, the
district court, sitting without a jury, shall conduct a
hearing, unless waived by the defense, and shall determ ne:

(1) whether the defendant is conpetent to
proceed in the crimnal case; and, if not,

(2) whether the defendant is naking progress
under treatnment toward attai nment of conpetency w thin nine
mont hs fromthe date of the original finding of inconpetency;
and

(3) whether the defendant remai ns dangerous
as that termis defined in Section 31-9-1.2 NVSA 1978.

B. At |least seven days prior to the review

hearing, the treatnent supervisor shall submt a witten
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progress report to the court, the state and the defense
i ndi cating:

(1) the clinical findings of the treatnent
supervi sor and the facts upon which the findings are based;

(2) the opinion of the treatment supervisor
as to whether the defendant has attai ned conpetency or as to
whet her the defendant is making progress under treatnent
toward attaining conpetency within nine nonths fromthe date
of the original finding of inconpetency and whether there is
a substantial probability that the defendant will attain
conmpetency within nine nonths fromthe date of the origina
finding of inconpetency;

(3) whether the defendant is dangerous as
that termis defined in Section 31-9-1.2 NVSA 1978 or whet her
the defendant satisfies the criteria for involuntary
comm tment contained in the Mental Health and Devel opnent a
Di sabilities Code; and

(4) if the defendant is receiving
medi cation, information fromthe prescribing physician
indicating the type, the dosage and the effect of the
medi cation on the defendant's appearance, actions and
deneanor .

C. If the district court finds the defendant to

be conpetent, the district court shall set the matter for

trial, provided that if the defendant is in need of continued HIC/ HB 469
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care or treatnent and the supervisor of the defendant's
treatment agrees to continue to provide it, the district
court may enter any order it deens appropriate for the
continued care or treatnent of the defendant by the facility
or program pendi ng the concl usion of the crimn nal

pr oceedi ngs.

D. If the district court finds that the defendant
is still not conpetent to proceed in a crimnal case but that
he is making progress toward attaini ng conpetency, the
district court may continue or nodify its original treatnent
order entered pursuant to Section 31-9-1.2 NVSA 1978,
provi ded that:

(1) the question of the defendant's
conmpet ency shall be reviewed again not |ater than nine nonths
fromthe original determi nation of inconpetency to proceed in
a crimnal case; and

(2) the treatnment supervisor shall submt a
witten progress report as specified in Subsection B of this
section at |east seven days prior to such hearing.

E. If the district court finds that the defendant
is still not conpetent, that he is not making progress toward
attai ning conpetency and that there is not a substanti al
probability that he will attain conpetency w thin nine nonths
fromthe date of the original finding of inconpetency, the

district court shall proceed pursuant to Section 31-9-1.4
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NMSA 1978. However, if the defendant is in need of continued
care and treatnment and the supervisor of the defendant's
treatment agrees to continue to provide it, the district
court may enter any order it deens appropriate for the
continued care or treatnent by the facility or program
pendi ng the concl usion of the proceedings."”

Section 3. Section 31-9-1.4 NVSA 1978 (being Laws
1988, Chapter 107, Section 5 and Laws 1988, Chapter 108,
Section 5, as anended by Laws 1993, Chapter 240, Section 5,
and al so by Laws 1993, Chapter 249, Section 5) is anended to
read:

"31-9-1.4. DETERM NATI ON OF COVPETENCY- - | NCOVPETENT
DEFENDANTS. --1f at any time the district court determ nes
that there is not a substantial probability that the
defendant will becone conpetent to proceed in a crimnal case
within a reasonable period of tinme not to exceed nine nonths
fromthe date of the original finding of inconpetency, the
district court may:

A.  hear the matter pursuant to Section 31-9-1.5
NMSA 1978 within three nonths if the defendant is charged
with a felony that involves the infliction of great bodily
harm on anot her person; a felony that involves the use of a
firearm aggravated arson, as provided in Section 30-17-6
NMSA 1978; crim nal sexual penetration, as provided in

Section 30-9-11 NMSA 1978; or crimnal sexual contact of a
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m nor, as provided in Section 30-9-13 NMSA 1978;

B. release the defendant from custody and di sm ss
wi th prejudice the charges against him or

C. dismiss the crimnal case without prejudice in
the interest of justice. |If the treatnment supervisor has
i ssued a report finding that the defendant satisfies the
criteria for involuntary commtnent contained in the Menta
Heal t h and Devel opnental Disabilities Code, the departnent of
heal th shall comence proceedi ngs pursuant to Chapter 43,
Article 1 NMSA 1978, and the court may order the defendant
confined for a maxi num of seven days to facilitate
preparation and initiation of a petition pursuant to the
Mental Heal th and Devel opnmental Disabilities Code. The
district court may refer the defendant to the district
attorney for possible initiation of proceedi ngs under the
Mental Heal th and Devel opnmental Disabilities Code."

Section 4. Section 31-9-1.5 NMSA 1978 (being Laws
1988, Chapter 107, Section 6 and Laws 1988, Chapter 108,
Section 6, as anended by Laws 1993, Chapter 240, Section 6
and al so by Laws 1993, Chapter 249, Section 6) is anended to
read:
"31-9-1.5. DETERM NATI ON OF COVPETENCY- - EVI DENTI ARY

HEARI NG. - -

A.  As provided for in Subsection A of Section

31-9-1.4 NMSA 1978, a hearing to determ ne the sufficiency of
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t he evidence shall be held if the case is not dism ssed and
if the defendant is charged with a felony that involves the
infliction of great bodily harm on another person; a felony
that involves the use of a firearm aggravated arson, as
provided in Section 30-17-6 NMSA 1978; crim nal sexual
penetration, as provided in Section 30-9-11 NMSA 1978; or
crimnal sexual contact of a mnor, as provided in Section
30-9-13 NMBA 1978. Such hearing shall be conducted by the
district court without a jury. The state and the def endant
may i ntroduce evidence relevant to the question of the
defendant's guilt of the crime charged. The district court
may admit hearsay or affidavit evidence on secondary matters
such as testinobny to establish the chain of possession of
physi cal evidence, |aboratory reports, authentication of
transcripts taken by official reporters, district court and
busi ness records and public docunents.

B. If the evidence does not establish by clear
and convi nci ng evidence that the defendant commtted a felony
that involves the infliction of great bodily harm on anot her
person; a felony that involves the use of a firearm
aggravated arson, as provided in Section 30-17-6 NVSA 1978;
crimnal sexual penetration, as provided in Section 30-9-11
NMSA 1978; or crimnal sexual contact of a mnor, as provided
in Section 30-9-13 NMSA 1978, the district court shal

dismss the crimnal case with prejudice; however, nothing in
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this section shall prevent the state frominitiating
proceedi ngs under the provisions of the Mental Health and
Devel opnmental Disabilities Code, and the court may order the
def endant confined for a maxi mum of seven days to facilitate
preparation and initiation of a petition pursuant to that
code.

C. If the district court finds by clear and
convi nci ng evidence that the defendant conmtted a crine and
has not nmade a finding of dangerousness, pursuant to Section
31-9-1.2 NMSA 1978, the district court shall dismss the
charges without prejudice. The state may initiate
proceedi ngs pursuant to the provisions of the Mental Health
and Devel opnental Disabilities Code and the court nmay order
t he defendant confined for a maxi num of seven days to
facilitate preparation and initiation of a petition pursuant
to that code.

D. If the district court finds by clear and
convi nci ng evidence that the defendant commtted a felony
that involves the infliction of great bodily harm on anot her
person; a felony that involves the use of a firearm
aggravated arson, as provided in Section 30-17-6 NVSA 1978;
crimnal sexual penetration, as provided in Section 30-9-11
NMSA 1978; or crimnal sexual contact of a mnor, as provided
in Section 30-9-13 NMSA 1978 and enters a finding that the

def endant rerai ns i nconpetent to proceed and renains HIC/ HB 469
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dangerous pursuant to Section 31-9-1.2 NVSA 1978:
(1) the defendant shall be detained by the

departnment of health in a secure, |ocked facility;

(2) the defendant shall not be rel eased from

that secure facility except pursuant to an order of the
district court which commtted himor upon expiration of the
period of tinme equal to the nmaxi num sentence to which the
def endant woul d have been subject had the defendant been
convicted in a crimnal proceeding;

(3) significant changes in the defendant's
condition, including but not limted to trial conpetency and
danger ousness, shall be reported in witing to the district
court, state and defense; and

(4) at least every two years, the district
court shall conduct a hearing upon notice to the parties and
the departnment of health charged with detaining the
defendant. At the hearing, the court shall enter findings on
the issues of trial conpetency and dangerousness:

(a) upon a finding that the defendant
is conpetent to proceed in a crimnal case, the court shal
continue with the crimnal proceeding;

(b) if the defendant continues to be
i nconpetent to proceed in a crimnal case and dangerous
pursuant to Section 31-9-1.2 NWMSA 1978, the court shal

review t he defendant's conpetency and dangerousness every two

HIC/ HB 469
Page 11



years until expiration of the period of commtnent equal to
t he maxi nrum sentence to which the defendant woul d have been
subj ect had he or she been convicted in a crimna
proceedi ng; provided, that if the treatnment supervisor
recommends that the defendant be committed pursuant to the
Ment al Heal th and Devel opnmental Disabilities Code, the court
may at any tine proceed pursuant to Subsection C of Section
31-9-1.4, NWSA 1978; and
(c) if the defendant is not commtted
pursuant to Sections 31-9-1 through 31-9-1.5 NVSA 1978 or if
the court finds upon its two-year review hearing that the
def endant is no | onger dangerous, as defined in Section
31-9-1.2 NMSA 1978, the defendant shall be rel eased.™
Section 5. Section 31-9-1.6 NVSA 1978 (being Laws
1997, Chapter 153, Section 1) is anended to read:
"31-9-1.6. HEARI NG TO DETERM NE MENTAL RETARDATI ON. - -
A.  Upon notion of the defense requesting a

ruling, the court shall hold a hearing to determ ne whet her

t he def endant has nental retardation as defined in Subsection

E of this section.

B. If the court finds by a preponderance of the
evi dence that the defendant has nental retardation and that
there is not a substantial probability that the defendant
wi |l become conpetent to proceed in a crimnal case within a

reasonabl e period of tinme not to exceed nine nonths fromthe
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date of the original finding of inconpetency, then no |ater
than sixty days fromnotification to the secretary of health
or his designee of the court's findings the departnent of
health shall perform an evaluation to determ ne whether the
def endant presents a |ikelihood of serious harmto hinmself or
a likelihood of serious harmto others.

C. If the departnent of health evaluation results
in a finding that the defendant presents a likelihood of
serious harmto hinself or a |ikelihood of serious harmto
others, within sixty days of the departnment's evaluation the
departnent shall conmmence proceedi ngs pursuant to Chapter 43,
Article 1 NVBA 1978 if the defendant was charged wi th nurder
in the first degree, first degree crimnal sexua
penetration, crimnal sexual contact of a minor or arson in
the initial proceedings, and the court presiding over the
initial proceedings shall enter a finding that the respondent
presents a likelihood of harmto others.

D. The crimnal charges shall be dism ssed
wi thout prejudice after the hearing pursuant to Chapter 43,
Article 1 NVSA 1978 or upon expiration of fourteen nonths
fromthe court's initial determnation that the defendant is
i nconpetent to proceed in a crimnal case.

E. As used in this section, "nental retardation"
means significantly subaverage general intellectua

functioning existing concurrently with deficits in adaptive
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behavior. An intelligence quotient of seventy or below on a
reliably adm nistered intelligence quotient test shall be
presunptive evidence of nental retardation.”

Section 6. Section 43-1-1 NMSA 1978 (being Laws 1976,
Chapter 43, Section 1, as anended by Laws 1993, Chapter 240,
Section 7 and al so by Laws 1993, Chapter 249, Section 7) is
amended to read:

"43-1-1. MENTAL CONDI TI ON OF CRI M NAL DEFENDANTS- -
EVALUATI ON- - TREATMENT. - -

A.  Wenever a district court finds it necessary
to obtain an evaluation of the nental condition of a
defendant in a crimnal case, the court shall order an
eval uation froma qualified professional available to the
|l ocal facilities of the court or froma qualified
prof essional at a local nental health center designated by
the secretary of health, and whenever the court finds it
desirable to use state personnel or facilities to assist in
maki ng the evaluation, the court shall inits order for an
eval uation require service upon the secretary of health of
the court's order for evaluation. The secretary of health
shall arrange for a qualified professional furnished by the
state to visit the defendant in local facilities available to
the court or shall designate suitable available facilities.
If the secretary of health designates a |ocal nental health

center or a state facility for the defendant's eval uation HIC/ HB 469
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within forty-eight hours of service of the evaluation order
the secretary of health shall notify the court of such
designation. The court shall then enter an appropriate
transport order which also provides for the return of the
defendant to the local facilities of the court. The

def endant shall be transported by the county to facilities
desi gnated by the secretary of health for the purpose of
maki ng an eval uation. M sdeneanor defendants shall be

eval uated | ocally.

B. If the secretary of health elects to have the
def endant retained at the district court's local facilities,
the qualified professional furnished by the state shall visit
the local facilities not later than two weeks fromthe tine
of service of the court's evaluation order upon the secretary
of heal th and:

(1) after the evaluation of the defendant is
conmpl eted, the qualified professional furnished by the state
shall be available for deposition to declare his findings.
The usual rules of evidence governing the use and adm ssion
of the deposition shall prevail; and

(2) if the secretary of health finds that
the qualified professional will be unable to initiate the
eval uation within two weeks fromthe tinme of service of the
court's evaluation order upon the secretary of health, the

secretary of health shall call upon the county sheriff of the
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county in which the defendant is incarcerated and have the
defendant transported to facilities designated by the
secretary of health for the purpose of conducting the

eval uati on.

C. If the secretary of health elects to have the
defendant transported to the facilities designated by the
secretary of health for the purpose of evaluation, the
eval uati on shall be commenced as soon as possible after the
adm ssion of the defendant to the facility, but, in no event,
shall the evaluation be commenced | ater than seventy-two
hours after the adm ssion. The defendant, at the concl usion
of the evaluation, shall be returned by the county sheriff to
the local facilities of the court upon not |ess than three
days' notice. After the evaluation is conpleted, the
qual i fi ed professional furnished by the state shall be
avail abl e for deposition to declare his findings. The usual
rul es of evidence governing the use and adnmissibility of the
deposition shall prevail.

D. Docunents reasonably required by the secretary
of health to show the medical and forensic history of the
def endant shall be furnished by the court when required.

E. After an evaluation and upon reasonabl e
notice, the district court may commit a dangerous defendant
charged with a felony pursuant to Section 31-9-1.2 NVSA 1978

or may dism ss the charges wi thout prejudice and refer the
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defendant to the district attorney for possible initiation of
proceedi ngs under the Mental Health and Devel opnent al
Disabilities Code. A defendant so comm tted under the Mental
Heal th and Devel opnental Disabilities Code shall be treated
as any other patient conmtted involuntarily. Wenever the
secretary of health determ nes that he does not have the
ability to neet the medical needs of a defendant commtted
pursuant to Sections 31-9-1.2 through 31-9-1.5 NVSBA 1978, the
secretary or his designee shall serve upon the district court
and the parties a witten certification of the |ack of
ability to neet the medical needs of the defendant. The
court shall set a hearing upon the certification within ten
days of its filing and shall, after the hearing, make a
determ nation regardi ng di sposition of the crimnal case.
When deened by the secretary of health to be nedically
appropri ate, a dangerous defendant commtted pursuant to
Section 31-9-1.2 NVSBA 1978 may be returned by the county
sheriff to the custody of the court upon not |ess than three
days' notice. The secretary shall provide witten
notification to the court and parties within three days of
t he defendant's di scharge.

F. Al acts to be performed by the secretary of
heal th pursuant to provisions of this section may be

performed by the secretary's designee."
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