AN ACT
RELATI NG TO PUBLI C WORKS CONTRACTS; REVI SI NG THE DEFI NI TI ON
OF NEW MEXI CO RESI DENT CONTRACTOR; AMENDI NG A SECTI ON OF THE

NMVSA 1978.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 13-4-2 NVSA 1978 (being Laws 1984,
Chapter 66, Section 2, as anended by Laws 1997, Chapter 1,
Section 3 and al so by Laws 1997, Chapter 2, Section 3) is
amended to read:
"13-4-2. RESI DENT CONTRACTCOR DEFI NED- - APPLI CATI ON OF
PREFERENCE. - -
A.  "Resident contractor" means a New Mexico
resident contractor or a New York state business enterprise.
B. "New Mexico resident contractor” means any
person, firm corporation or other legal entity if, at the
time the contract is advertised for bids and at the tinme bids
are opened, it has all required licenses and neets one of the
foll owi ng requirenents:
(1) if the bidder is a corporation, it shal
be incorporated in New Mexico and maintain its principa
of fice and place of business in New Mexico, and a najority of
its outstanding shares shall be beneficially owned by one or
nmore individual citizens who are donmciled in the state;

(2) if the bidder is a partnership, genera
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or limted, or other legal entity, it shall maintain its
principal office and place of business in New Mexico, and the
partners or associates owning a majority beneficial interest
shall be domciled in the state. |If one or nore partners or
associ ates are corporations, a majority of the outstanding
shares of each corporation shall be beneficially owned by

i ndividual citizens who are domciled in the state. |[|f the
entity is a trust, a magjority of the beneficial interest of
the trust shall be owned by individual citizens who are
domciled in the state;

(3) if the bidder is an individual, he shal
mai ntain his principal office and place of business in New
Mexi co, and the individual shall be a citizen of and
domciled in the state;

(4) if the bidder is a tel econmunications
conpany as defined by Subsection Mof Section 63-9A-3 NVBA
1978 or an affiliate of a tel ecommuni cati ons conpany that has
pai d unenpl oynent conpensation to the enpl oynent security
di vision of the | abor departnment at the applicable experience
rate for that enployer pursuant to the Unenpl oynment
Compensation Law on no fewer than ten enpl oyees who have
performed services subject to contributions for the two-year
period prior to issuance of notice to bid, the bidder will be
considered to have fulfilled the requirenments of Paragraph
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previously qualified New Mexico contractor or resident
contractor, where the creation of the bidder resulted froma
court order, is entitled to credit for qualifying
contributions paid by the previously qualified New Mexico
contractor or resident contractor; or

(5) if the bidder is submtting a bid for
any state or |ocal highway, bridge, flood control or road
i nprovenent project, is a business that is authorized to do
busi ness under New Mexico |law, has staffed an office in New
Mexi co has paid applicable state taxes for two years prior to
the awarding of the bid and has five or nore enpl oyees who
are residents of the state;

C. "New York state business enterprise" neans a
busi ness enterprise, including a sole proprietorshinp,
partnership or corporation, that offers for sale or |ease or
ot her form of exchange, goods or commpdities that are
substantially manufactured, produced or assenbled in New York
state, or services, other than construction services, that
are substantially performed within New York state. For
pur poses of construction services, a New York state business
enterprise neans a business enterprise, including a sole
proprietorship, partnership or corporation, that has its
princi pal place of business in New York state.

D. For purposes of this section:

(1) "affiliate" nmeans an entity that
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directly or indirectly through one or nore internediaries
controls, is controlled by or is under common control with a
qgual i fyi ng busi ness or with a tel ecommuni cati ons conpany
t hrough ownership of voting securities representing a
majority of the total voting power of that entity; and

(2) "beneficially owned" or "beneficial
interest” nmeans exercising actual nanagenent and control of
all operations, including financial decisions, financial
liability, labor relations, supervision of field operations,
pur chases of goods, supplies and services, marketing and
sal es.

E. \Wen bids are received only from nonresi dent
contractors and resident contractors and the | owest
responsible bid is froma nonresident contractor, the
contract shall be awarded to the resident contractor whose
bid is nearest to the bid price of the otherw se | ow
nonresi dent contractor if the bid price of the resident
contractor is made | ower than the bid price of the
nonr esi dent contractor when nultiplied by a factor of .95.

F. No contractor shall be treated as a resident
contractor in the awardi ng of public works contracts by a
state agency or a local public body unless the contractor has
qualified with the state purchasi ng agent as a resident
contractor pursuant to this section by making application to
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certification nunber. The procedure for application and
certification is as follows:

(1) the state purchasing agent shall prepare
an application formfor certification as a resident
contractor, requiring such informati on and proof as he deens
necessary to qualify the applicant under the terns of this
section;

(2) the contractor seeking to qualify as a
resident contractor shall conplete the application form and
submt it to the state purchasing agent prior to the
subm ssion of a bid on which the contractor desires to be
gi ven a preference;

(3) the state purchasing agent shall exam ne
the application and if necessary may seek additiona
i nformation or proof so as to be assured that the prospective
contractor is indeed entitled to certification as a resident
contractor. If the application is in proper form the state
pur chasi ng agent shall issue the contractor a distinctive
certification nunmber which is valid until revoked and whi ch,
when used on bids and ot her purchasing docunents for state
agencies or local public bodies, entitles the contractor to
treatnment as a resident contractor under Subsection E of this
section; and

(4) the certification nunber issued pursuant

to Paragraph (3) of this subsection shall be revoked by the
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stat e purchasing agent upon nmaking a determ nation that the
contractor no |l onger neets the requirenments of a resident

contractor as defined in this section."”
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