AN ACT
RELATI NG TO MANAGED HEALTH CARE; CREATI NG THE MANAGED CARE

OVBUDSMAN PROGRAM

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO

Section 1. SHORT TITLE.--This act may be cited as the
"Managed Care Onbudsman Act”.

Section 2. PURPOSE AND LEGQ SLATI VE | NTENT. - - The
| egi sl ature recogni zes that in a nmanaged health care
envi ronnent, consuners' choices of providers and treatnents
are limted, and a third party, the insurer, is involved in
medi cal deci sion-nmaking that was once a matter between
patients and their physicians or other health care providers.
The purpose of the Managed Care Onbudsman Act is to establish
an onmbudsman programto assist consuners in navigating
conmpl ex managed care systens and in resolving probl ens
encountered in obtaining appropriate health care. In
enacting that act, it is the legislature's intent that the
onmbudsman program oper ate i ndependently of governnent
agenci es and health plans and that its services be available
to all managed health care consumers.

Section 3. DEFINITIONS.--As used in the Managed Care
Orbudsnman Act:

A. "department" means the insurance division of
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B. "enrollee" means an individual who is entitled
to receive health care benefits provided by a managed heal th
pl an;

C. "health care facility" nmeans an institution
provi ding health care services;

D. "health plan” neans a health care insurer or a
provi der service network when offering a benefit that either
requires an enrollee to use, or creates incentives, including
financial incentives, for himto use health care providers
managed, owned, under contract with or enployed by the health
care insurer or provider service network. "Health plan" does
not include an insurer or provider service network offering a
traditional fee-for-service indemity benefit or a benefit
that covers only short-termtravel, accident-only, limted
benefit, student health plan or specified di sease poli cies;

E. "insurer" neans a person that has a valid
certificate of authority in good standing pursuant to the New
Mexi co | nsurance Code to act as an insurer, health
mai nt enance organi zation, nonprofit health care plan or
prepai d dental plan;

F. "onbudsman" neans the onmbudsman program
created by the Managed Care Onbudsman Act or any aut horized
representative of that program

G "prospective enroll ee" neans:

(1) in the case of an individual who is a
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menber of a group, an individual eligible for enrollnent in a
health plan through that individual's group; or

(2) 1in the case of an individual who is not
a menber of a group or whose group has not purchased or does
not intend to buy a health plan, an individual who has
expressed an interest in purchasing individual plan coverage
and is eligible for coverage by the plan;

H.  "provider"” means a person that is |licensed or
ot herwi se authorized by the state to furnish health care
services, and includes health care professionals and health
care facilities; and

l. "provider service network" neans two or nore
providers affiliated for the purpose of providing health care
services to covered persons on a capitated or simlar prepaid
flat-rate basis, that hold a certificate of authority
pursuant to the Provider Service Network Act.

Section 4. MANAGED CARE OVBUDSVAN PROGRAM CREATED- -
FUNCTI ONS AND DUTI ES OF THE OVBUDSMAN PROGRAM - -

A.  The "managed care onmbudsman program' is
created. The function of the onbudsman programis to assi st
patients in exercising their rights and to hel p advocate for
and protect consumer interests.

B. The onbudsman has the authority to:

(1) educate consuners about their rights and

responsibilities as enrollees of health plans;
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(2) assist enrollees and prospective
enrollees in resolving concerns or disputes with their health
p!l ans;

(3) attenpt to resolve disputes through
advi ce, counseling, negotiation or other informal strategies
if possible, before proceeding to formal administrative
renedi es; forrmal admnistrative renedi es shall be pursued
before litigation is initiated, but the requirenments of this
par agraph do not apply when, in the judgnent of the
onbudsman, the nedical or other exigencies of the case
require expedited action to prevent harmto the consuner;

(4) upon the request of a consuner or the
consuner's designated | egal representative, pursue al
avail abl e adm nistrative, | egal and other appropriate
remedi es on behal f of the consuner; and

(5) recomrend system c or policy changes
that will inprove the operations of managed care in this
state and participate in rul enaki ng proceedi ngs and ot her
forms of state or federal policy devel opnment as a
spokesperson for the interests of health care consuners.

C. The onbudsman shall maintain sufficient
nunbers and types of staff, qualified by training and
experience, to performthe functions of the onbudsnman. Staff
may i ncl ude enpl oyees, independent contractors perform ng

services pursuant to contract and vol unteers.
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Section 5. OPERATI ONS OF THE OVBUDSMAN THROUGH

CONTRACTUAL RELATI ONSHI P. - -

A.  The departnent shall contract with one or nore
i ndependent organi zations or consortia of organizations to
operate the onbudsman. The contractor has authority to enter
into subcontracts for performance of any part of the duties
required by the contract. The onbudsman shall operate
i ndependently of any state agency or health plan

B. The criteria used in selecting a contractor or
contractors to operate the onmbudsman shall include preference
for:

(1) wprivate, not-for-profit organi zations
representing a broad spectrum of consuner interests in New
Mexi co; and

(2) organizations that have, or whose
princi pals have, denonstrated interest and expertise in
health care issues and a background in consuner advocacy.

C. No person contracting to perform onbudsman
functions may:

(1) be directly involved in the licensing,
certification or accreditation of health care facilities,
health plans or health care providers;

(2) have a direct ownership or investnent
interest in a health care facility, health plan or health

care provider;
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(3) be enployed by or participate in the
managenent of a health care facility, health plan or health
care provider; or

(4) have the right to receive renuneration
under a conpensation arrangenent with an owner or operator of
a health care facility, health plan or health care provider

D. The onbudsman shall exercise its powers and
duti es independently of any state agency or health plan. To
assure the independence of the onmbudsman, the contract to
operate the onbudsman shall be awarded as a nmulti-term
contract for three-year terns. The contract shall not be
term nated by the departnment before its schedul ed expiration
date except for lack of available funds or for significant
deficiencies in contract performance. Before the contract
may be term nated by the departnment on the basis of
deficiencies in contract performance, the departnent shall:

(1) give the contractor notice of the
proposed termination and a detailed witten statenent of
deficiencies in contract perfornmance;

(2) give the contractor a reasonable
opportunity to respond to and correct the identified
defi ci enci es; and

(3) give tinely public notice and an
opportunity for public coment on the proposed term nation

Section 6. ACCESS TO | NFORVATI ON. - -
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A.  Wen the assistance of the onbudsman has been
requested on behal f of an individual, the onbudsnman shall be
granted access to the individual's nedical and adm nistrative
records relevant to the issue presented, but the onbudsman
must have the perm ssion of the individual or the
i ndi vidual 's designated representative.

B. The onbudsman shall have access to the
adm ni strative records, policies and docunents of health
plans to the extent the materials are not proprietary or
privil eged.

C. The onbudsman shall have access to |icensing
and data reporting records with respect to health plans
reported to the state, the federal governnment or private
accrediting agencies, to the extent the information is not
proprietary or privileged.

D. Health plans, state agencies and health care
provi ders shall provide cooperation, assistance, data and
access to records necessary to enable the onbudsman to
performits duties under the Managed Care Orbudsman Act and
under other applicable federal and state |aw. Charges for
copi es of docunents provided to the onbudsman by a state
agency, health plan or health care provider shall be the
| esser of actual costs, not to exceed the prevailing
comuni ty market rates for photocopying, or fifty cents
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E. Communi cations between the onbudsman and a
person requesting the assistance of the onmbudsman are
privileged. The case files and records of the onbudsman are
confidential and may be di sclosed only as provided in this
subsection, for purposes of fulfilling the duties of the
onbudsman. Those files and records are not subject to
subpoena and are exenpt from di scl osure under the Inspection
of Public Records Act. The onbudsman shall not disclose the
identity of or any confidential information regardi ng any
i ndi vi dual who has requested the assistance of the onbudsman,
unl ess:

(1) the individual or his designated
representative consents to the disclosure; or

(2) disclosure is ordered by a court of
conmpetent jurisdiction.

F. Reports by the onbudsman on operations of the
onbudsman office or system c issues in managed health care
shall be prepared in a manner to ensure that the identities
of individuals served by the onmbudsman are not discl osed and
information shall be presented in a report in such a way as
to prevent identification of individuals served by the
onmbudsnan.

Section 7. NOTICE OF AVAI LABI LI TY OF OVBUDSMAN. - -
Heal th pl ans shall advise enrollees of the availability of

t he onbudsman and shall provide enroll ees and prospective
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enrol | ees, upon request, with information about how t hey may
contact the onbudsman

Section 8. PROH BI TI ON ON | NTERFERENCE W TH OVBUDSMVAN
OR RETALI ATI ON. - -

A. No person shall willfully interfere with the
| awful actions of the onmbudsnan.

B. No person shall engage in discrimnatory,
disciplinary, retaliatory or other adverse action against any
person for contacting the onmbudsman, requesting the
assi stance of the onbudsman, providing information to the
onbudsman or otherw se cooperating with the onbudsman.

Section 9. IMMUNITY FROM LI ABILITY.--No representative
of the ombudsman is liable for the good-faith performance of
the functions of the onmbudsman pursuant to the Managed Care
Orbudsnman Act .

Section 10. AUTHORI TY NOT EXCLUSI VE. --The authority
granted the onbudsman under the Managed Care Orbudsman Act is
in addition to the authority granted under the provisions of
any other statute or rule. The authority granted to the
onbudsman does not limt or affect any rights or renedi es of
managed care enroll ees.

Section 11. EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 1999.
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