AN ACT
RELATI NG TO GOVERNVMENTAL | MMUNI TY; PROVI DI NG GOVERNMENTAL
| MVUNI TY FROM CI VIL LI ABILITY FOR CLAI M5 ARl SI NG FROM FAI LURE

OF CERTAI N EQUI PMENT TO ACCURATELY PROCESS DATES OR Tl MES.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 41-4-4 NVBA 1978 (being Laws 1976,
Chapter 58, Section 4, as anended) is anended to read:
"41-4-4. GRANTING | MMUNI TY FROM TORT LI ABI LI TY- -
AUTHORI ZI NG EXCEPTI ONS. - -

A. A governnental entity and any public enpl oyee
while acting within the scope of duty are granted inmunity
fromliability for any tort except as waived by Sections
41-4-5 through 41-4-12 NMSA 1978. Wiiver of this imunity
shall be Iimted to and governed by the provisions of
Sections 41-4-13 through 41-4-25 NVSA 1978, but the waiver of
immunity provided in those sections does not waive immnity
granted pursuant to the Governmental |mmunity Act.

B. Unless an insurance carrier provides a
defense, a governnental entity shall provide a defense,

i ncluding costs and attorneys' fees, for any public enployee
when liability is sought for:

(1) any tort alleged to have been comitted
by the public enployee while acting within the scope of his

duty; or

HIC/ HB 697
Page 1



(2) any violation of property rights or any
rights, privileges or imunities secured by the constitution
and |l aws of the United States or the constitution and | aws of
New Mexi co when all eged to have been commtted by the public
enpl oyee while acting within the scope of his duty.

C. A governmental entity shall pay any award for
punitive or exenplary danages awarded agai nst a public
enpl oyee under the substantive |law of a jurisdiction other
t han New Mexi co, including but not limted to other states,
territories and possessions and the United States of America,
if the public enployee was acting within the scope of his
duty.

D. A governnental entity shall pay any settlenent
or any final judgnent entered against a public enpl oyee for:

(1) any tort that was committed by the
public enpl oyee while acting within the scope of his duty; or

(2) a violation of property rights or any
rights, privileges or imunities secured by the constitution
and |laws of the United States or the constitution and | aws of
New Mexi co that occurred while the public enpl oyee was acting
within the scope of his duty.

E. A governnental entity shall have the right to
recover froma public enployee the anbunt expended by the
public entity to provide a defense and pay a settl enment

agreed to by the public enployee or to pay a final judgnment
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if it is shown that, while acting within the scope of his
duty, the public empl oyee acted fraudulently or with actua
intentional malice causing the bodily injury, wongful death
or property damage resulting in the settlenent or final judg-
ment .

F. Nothing in Subsections B, C and D of this
section shall be construed as a waiver of the inmunity from
liability granted by Subsection A of this section or as a
wai ver of the state's immunity fromsuit in federal court
under the el eventh amendnent to the United States
constitution.

G The duty to defend as provided in Subsection B
of this section shall continue after enploynent with the
governmental entity has been termnated if the occurrence for
whi ch danmages are sought happened while the public enployee
was acting within the scope of duty while the public enployee
was in the enploy of the governmental entity.

H. The duty to pay any settlenent or any final
judgnment entered against a public enpl oyee as provided in
this section shall continue after enploynment with the
governnmental entity has termnated if the occurrence for
which liability has been i nposed happened while the public
enpl oyee was acting within the scope of his duty while in the
enpl oy of the governmental entity.

I. Ajointly operated public school, community
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center or athletic facility that is used or maintained
pursuant to a joint powers agreenent shall be deenmed to be
used or maintained by a single governnental entity for the
pur poses of and subject to the maximumliability provisions
of Section 41-4-19 NVSA 1978.

J. For purposes of this section, a "jointly
operated public school, comunity center or athletic
facility" includes a school, school yard, school ground,
school building, gymasium athletic field, building,
comunity center or sports conplex that is owned or | eased by
a governmental entity and operated or used jointly or in
conjunction with another governnental entity for operations,
events or prograns that include sports or athletic events or
activities, child-care or youth prograns, after-school or
bef ore-school activities or sunmer or vacation prograns at
the facility."

Section 2. SHORT TITLE.--Sections 2 through 4 of this
act may be cited as the "Governnental Immunity Act".

Section 3. DEFINITIONS. --As used in the Governnental
I munity Act:

A, "enploynment" includes services provided by an
i mmune contractor

B. "governnmental entity" neans the state or a
| ocal public body;

C. "imune contractor"” means a person that:
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(1) is an independent contractor; and
(2) contracts with a governnental entity to
provi de:

(a) care for children in the custody
of the human services department, corrections departnent or
departnment of health, as a licensed foster parent, excluding
foster parents certified by a licensed child pl acement
agency; or

(b) services to the children, youth
and fam lies departnent or the corrections departnent as a
I i censed nedical, psychological or dental arts practitioner;

(3) is a nmenber of:

(a) a state or local selection panel
establ i shed pursuant to the Juvenile Comrmunity Corrections
Act ;

(b) a state or local selection pane
establ i shed pursuant to the Adult Community Corrections Act;

(c) the board of directors of the New
Mexi co conprehensive health insurance pool

(d) a nedical review board, a
comm ttee or panel established by the educational retirenent
board or the retirenment board of the public enpl oyees
reti renent association;

(e) the board of directors of the New

Mexi co educati onal assistance foundation; or §K7H§697
age



(f) the board of directors of the New
Mexi co student | oan corporation; or
(4) 1is a volunteer, enployee or board nenber
of a court-created special advocate program
D. "local public body" neans a political
subdi vision of the state and its agencies, instrunentalities
and institutions and a water and natural gas association
organi zed pursuant to Chapter 3, Article 28 NVBA 1978;
E. "public enployee" neans a natural person that
is an officer or enployee of a governnental entity; and
F. "state" neans the state of New Mexico or any
of its branches, agencies, departnents, boards,
instrumentalities or institutions.

Section 4. GOVERNMENTAL CIVIL | MMUNI TY ESTABLI SHED. - - A
governmental entity, a public enployee and an i mune
contractor are not liable for damages arising out of a claim
based upon tort, contract or other civil |law claimand caused
directly or indirectly by the failure or mal function of
comput er hardware, conputer software, mcrochip controlled
firmvare or other equipnent affected by the failure to
accurately or properly process dates or tines if the failure
or mal function:

A. occurred before Decenber 31, 2005;
B. occurred within the scope of enploynent of the

public enpl oyee or within the scope of the contract or the §K7H2697
age



vol unt eer service program of the i mmune contractor; and

C. was unforeseeable or was foreseeable but the
pl an or design, or both, for identifying and preventing it
was prepared and inplenmented in good faith and with the

exerci se of ordinary care.
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