AN ACT
RELATI NG TO THE PUBLI C PEACE, HEALTH, SAFETY AND VELFARE
RELATI NG TO TAXATI ON; ENACTI NG THE NEW MEXI CO TAXPAYER BI LL
OF RIGHTS; PROVI DI NG OPTI ONS FOR CERTAI N TAXPAYERS SEEKI NG
REFUNDS; PROVI DI NG THAT TAXPAYERS MAY BE AWARDED COSTS AND
FEES | N CERTAI N | NSTANCES; PROHI Bl TI NG PENALTY ASSESSMENTS | N
CERTAI N CASES; AMENDI NG AND ENACTI NG CERTAI N SECTI ONS OF THE

TAX ADM NI STRATI ON ACT.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. A new section of the Tax Adm ni stration Act
is enacted to read:
"NEW MEXI CO TAXPAYER Bl LL OF RI GHTS CREATED- - PURPCSE. - -
The "New Mexi co Taxpayer Bill of Rights" is created. It is
t he purpose of the New Mexico Taxpayer Bill of Rights to:

A. guarantee that the rights, privacy and
property of New Mexico taxpayers are adequately safeguarded
and protected during the tax assessnent, collection and
enf orcenent procedures for the tax acts admi ni stered by the
department pursuant to the Tax Adm nistration Act;

B. assure that the taxpayer is treated with
dignity and respect; and

C. conpile in one act, brief but conprehensive
statenents that explain in sinple, nontechnical terns, the

rights of taxpayers."
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Section 2. A new section of the Tax Adm ni stration Act
is enacted to read:

"NEW MEXI CO TAXPAYER BI LL OF RIGHTS.--The rights
af forded New Mexico taxpayers to assure that their privacy
and property are safeguarded and protected during tax
assessnent, collection and enforcenent are avail abl e i nsof ar
as they are inplenented in the Tax Adm nistration Act and the
tax acts adm nistered by the departnent pursuant to the
provi sions of that act and the rul es adopted and pronul gated
pursuant to those acts by the secretary. The rights
guar ant eed New Mexi co taxpayers pursuant to those | aws and
rules are as foll ows:

A. the right to available information and pronpt,
courteous and accurate response to questions and requests for
t ax assi st ance;

B. the right to be represented or advised by
counsel or other qualified representatives at any tine in
adm nistrative interactions with the departnent in accordance
with the provisions of Section 7-1-24 NVSA 1978;

C. the right to have audits, inspections of
records and neetings conducted at a reasonable tinme and pl ace
in accordance with the provisions of Section 7-1-11 NVBA
1978;

D. the right to have the departnent begin and

conplete its audits in a tinmely and expeditious manner after ETW758879
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notification of intent to audit;

E. the right to obtain sinple, nontechnica
information that explains the procedures, renedies and rights
avai l abl e during audit, protest, appeals and collection
proceedi ngs pursuant to the Tax Administration Act, including
the rights pursuant to the New Mexi co Taxpayer Bill of
Ri ghts;

F. the right to be provided with an expl anati on
for denials of refunds as well as the basis of the audit,
assessnments or denials of refunds that identify any anount of
tax, interest or penalty due;

G the right to seek review, through formal or
i nformal proceedings, of any findings or adverse deci sions
relating to determ nations during audit or protest
pr ocedures;

H the right to have the taxpayer's tax
i nformation kept confidential unless otherw se specified by
law, in accordance with Section 7-1-8 NVBA 1978;

I. the right to abatenent of an assessnent of
taxes determ ned to have been incorrectly, erroneously or
illegally made, as provided in Section 7-1-28 NVMSA 1978 and
the right to seek a conprom se of an asserted tax liability
by obtaining a witten determination of liability or
nonliability when the secretary of taxation and revenue in

good faith is in doubt of the liability as provided in ETWJEBS79
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Section 7-1-20 NWVBA 1978;

J. upon receipt of a tax assessnent, the right
to be informed clearly that if the assessnent is not paid,
secured, protested or otherwi se provided for within thirty
days pursuant to the provisions of Section 7-1-16 NVSA 1978,
the taxpayer will be a delingquent taxpayer and, upon notice
of delinquency, the right to tinely notice of any collection
actions that will require sale or seizure of the taxpayer's
property;

K. after a jeopardy assessnment, the right to at
| east five days to review the jeopardy assessnment before
paying the tax or furnishing satisfactory security for the
tax in accordance with Section 7-1-59 NMSA 1978;

L. the right to procedures for retirenent of tax
obligations by install ment paynment agreenents, in accordance
with Section 7-1-21 NMSA 1978, which recognize both the
taxpayer's financial condition and the best interests of the
state, provided that the taxpayer gives accurate, current
information and neets all other tax obligations on schedul e;
and

M the right to procedures that assure that the
i ndi vi dual enpl oyees of the departnent are not paid,
eval uated or pronoted on the basis of the anount of
assessnments or collections fromtaxpayers."

Section 3. A new section of the Tax Admi nistrati on Act ETWJTBS79
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is enacted to read:

"NEW MEXI CO TAXPAYER BI LL OF RI GHTS-- NOTI CE TO THE
PUBLI C. - - The departnment shall develop a brochure that states
t he New Mexico Taxpayer Bill of R ghts in sinple,
nont echni cal terns and di ssenm nate the brochure to taxpayers,
at a mnimumw th the annual inconme and sem annual CRS tax
forms."

Section 4. Section 7-1-26 NMSA 1978 (being Laws 1965,
Chapter 248, Section 28, as anended) is anended to read:

"7-1-26. CLAIM FOR REFUND. - -

A.  Any person who believes that an anpbunt of tax
has been paid by or withheld fromthat person in excess of
that for which the person was |iable, who has been denied any
credit or rebate clained or who clains a prior right to
property in the possession of the departnent pursuant to a
| evy made under authority of Sections 7-1-31 through 7-1-34
NVSA 1978 may claima refund by directing to the secretary,
within the tinme limted by the provisions of Subsections E, F
and G of this section, a witten claimfor refund. Except as
provi ded in Subsection J of this section, a refund claim
shall include the taxpayer's nane, address and identification
nunber, the type of tax for which a refund is being clained,
the sum of noney being clained, the period for which
over paynent was made and the basis for the refund.

B. The secretary or the secretary's del egate may
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allowthe claimin whole or in part or may deny the claim
If the claimis denied in whole or in part in witing, the
claimmay not be refiled. |If the claimis not granted in
full, the person, within ninety days after either the mailing
or delivery of the denial of all or any part of the claim
may el ect to pursue one, but not nore than one, of the
remedi es in Paragraphs (1) and (2) of Subsection C of this
section.

C. If the departnent has neither granted nor
deni ed any portion of a claimfor refund within one hundred
twenty days of the date the claimwas nmailed or delivered to
the departnent, the person nay el ect to pursue one, but only
one, of the renmedies in Paragraphs (1) and (2) of this
subsection. In any case, if a person does tinely pursue nore
t han one renmedy, the person shall be deened to have el ected
the first remedy invoked. The renedies are as foll ows:

(1) the person may direct to the secretary a
written protest against the denial of, or failure to either
all ow or deny, the claim which shall be set for hearing by a
hearing officer designated by the secretary pronptly after
the receipt of the protest in accordance with the provisions
of Section 7-1-24 NMSA 1978, and pursue the renedi es of
appeal from deci sions adverse to the protestant as provided
in Section 7-1-25 NMSA 1978; or

(2) the person may conmence a civil action
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in state district court by filing a conplaint setting forth
the circunstance of the cl ai med overpaynent, alleging that on
account thereof the state is indebted to the plaintiff in the
anount stated, together with any interest all owable,
demanding the refund to the plaintiff of that anmount and
reciting the facts of the claimfor refund. The plaintiff or
the secretary may appeal from any final decision or order of
the district court to the court of appeals.

D. Wth respect to refunds first clainmed on or
after July 1, 1999, no protest or civil action for refund
under Subsection B of this section may be filed after the
expiration of two years fromthe date of mailing by certified
mai |l by the secretary to the person of the denial of the
claimto which the protest or civil action rel ates.

E. Except as otherw se provided in Subsections F
and G of this section, no credit or refund of any anount may
be all owed or nade to any person unless as the result of a
cl ai m made by that person as provided in this section

(1) within three years of the end of the
cal endar year in which
(a) the paynent was originally due or
t he overpaynent resulted from an assessnent by the departnent
pursuant to Section 7-1-17 NVSA 1978, whichever is later;
(b) the final determ nation of value

occurs with respect to any overpaynent that resulted froma
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di sapproval by any agency of the United States or the state
of New Mexico or any court of increase in value of a product
subject to taxation under the Ol and Gas Severance Tax Act,
the Ol and Gas Conservation Tax Act, the GOl and Gas
Emergency School Tax Act, the G| and Gas Ad Val orem
Producti on Tax Act or the Natural Gas Processors Tax Act; or

(c) property was |evied upon pursuant
to the provisions of the Tax Admi nistration Act;

(2) within one year of the date:

(a) of the denial of the claimfor
credit under the provisions of the Investnment Credit Act;

(b) an assessnent of tax is nade; or

(c) a proceeding begun in court by the
department with respect to any period that is covered by a
wai ver signed on or after July 1, 1993 by the taxpayer
pursuant to Subsection F of Section 7-1-18 NWVSA 1978; or

(3) for assessnents made on or after July 1

1993, within one year of the date of an assessnent of tax
made under Subsection B, C or D of Section 7-1-18 NMSA 1978
when the assessment applies to a period ending at |east three
years prior to the beginning of the year in which the
assessnent was made, but the claimfor refund shall not be
made with respect to any period not covered by the
assessnent .

F. No credit or refund shall be all owed or nade
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to any person claimng a refund of gasoline tax under Section
7-13-11 NMBA 1978 unl ess notice of the destruction of the
gasoline was given the departnent within thirty days of the
actual destruction and the claimfor refund is made within
six nonths of the date of destruction. No credit or refund
shall be allowed or made to any person claimng a refund of
gasol i ne tax under Section 7-13-17 NMSA 1978 unl ess the
refund is claimed within six nonths of the date of purchase
of the gasoline and the gasoline has been used at the tine
the claimfor refund is nade.

G If, as a result of an audit by the internal
revenue service or the filing of an amended federal return
changing a prior election or maki ng any ot her change for
whi ch federal approval is required by the Internal Revenue
Code, any adjustnment of federal tax is made with the result
that there woul d have been an overpaynent of tax if the
adjustnment to federal tax had been applied to the taxable
period to which it relates, claimfor credit or refund of
only that anount based on the adjustnment may be made as
provided in this section within one year of the date of the
i nternal revenue service audit adjustnment or paynent of the
federal refund or within the period limted by Subsection E
of this section, whichever expires later. Interest, conputed
at the rate specified in Subsection B of Section 7-1-68 NVSA

1978, shall be allowed on any such claimfor refund fromthe
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date one hundred twenty days after the claimis made until
the date the final decision to grant the credit or refund is
made.

H  Any refund of tax paid under any tax or tax
act adm ni stered under Subsection B of Section 7-1-2 NVSA
1978 may be nmade, at the discretion of the department, in the
formof credit against future tax paynents if future tax
liabilities in an anmount at |east equal to the credit amount
reasonably may be expected to becone due.

I. For the purposes of this section, the term
"oil and gas tax return” neans a return reporting tax due
with respect to oil, natural gas, liquid hydrocarbons or
carbon di oxide pursuant to the G| and Gas Severance Tax Act,
the Ol and Gas Conservation Tax Act, the GOl and Gas
Emergency School Tax Act, the G| and Gas Ad Val orem
Producti on Tax Act, the Natural Gas Processors Tax Act or the
G 1 and Gas Production Equi prent Ad Val orem Tax Act.

J. The filing of a fully conpleted origina
income tax return, corporate income tax return, corporate
i ncome and franchise tax return, estate tax return or special
fuel excise tax return that shows a bal ance due the taxpayer
or a fully conpl eted amended i ncone tax return, an anended
corporate inconme tax return, an anended corporate i ncone and
franchise tax return, an anended estate tax return, an

amended special fuel excise tax return or an amended oil and ETWJEE 879
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gas tax return that shows a lesser tax liability than the
original return constitutes the filing of a claimfor refund
for the difference in tax due shown on the original and
amended returns.”
Section 5. A new section of the Tax Adm ni stration
Act, Section 7-1-29.1 NVSA 1978, is enacted to read:
"7-1-29.1. AWARDI NG OF COSTS AND FEES. - -
A. In any admnistrative or court proceeding that
i s brought by or against the taxpayer on or after July 1,
1999 in connection with the determ nation, collection or
refund of any tax, interest or penalty for a tax governed by
the provisions of the Tax Adm nistration Act, the taxpayer
shall be awarded a judgnent or a settlenent for reasonable
adm ni strative costs incurred in connection with an
adm ni strative proceeding with the departnent or reasonable
litigation costs incurred in connection with a court
proceeding, if the taxpayer is the prevailing party.
B. As used in this section:
(1) "adm nistrative proceedi ng" nmeans any
procedure or other action before the departmnent;
(2) "court proceeding" neans any civil
action brought in state district court;
(3) "reasonable adm nistrative costs" neans:
(a) any administrative fees or sinmlar
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(b) actual charges for: 1) filing
fees, court reporter fees, service of process fees and
simlar expenses; 2) the services of expert w tnesses; 3) any
study, analysis, report, test or project reasonably necessary
for the preparation of the party's case; and 4) fees and
costs paid or incurred for the services in connection with
the proceeding of attorneys or of certified public
accountants who are authorized to practice before the
department; and

(4) "reasonable litigation costs" means:

(a) reasonable court costs; and

(b) actual charges for: 1) filing
fees, court reporter fees, service of process fees and
simlar expenses; 2) the services of expert w tnesses; 3) any
study, analysis, report, test or project reasonably necessary
for the preparation of the party's case; and 4) fees and
costs paid or incurred for the services of attorneys in
connection with the proceedi ng.

C. For purposes of this section:
(1) the taxpayer is the prevailing party if
t he taxpayer has:

(a) substantially prevailed with
respect to the anount controversy; or

(b) substantially prevailed with

respect to nost of the issues involved in the case or the ETW7?2879
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nmost significant issue or set of issues involved in the case;
(2) the taxpayer shall not be treated as the
prevailing party if the departnent establishes that the
position of the departnent in the proceedi ng was based upon a
reasonabl e application of the law to the facts of the case.
For purposes of this paragraph, the position of the
departnment shall be presuned not to be based upon a
reasonabl e application of the lawto the facts of the case
if:
(a) the departnent did not followits
appl i cabl e published gui dance in the proceeding; or
(b) the assessnent giving rise to the
proceeding is not supported by substantial evidence
determned at the tinme of the i ssuance of the assessnent;
(3) as used in Subparagraph (a) of Paragraph
(2) of this subsection, "applicable published guidance"
neans:
(a) departnment regul ations, revenue
rulings, revenue procedures, information releases,
i nstructions, notices, technical advice menoranda and
announcenents; and
(b) private letter rulings and letters
i ssued by the departnent to the taxpayer; and
(4) the determination of whether the

taxpayer is the prevailing party and the anobunt of reasonable ETH7?§EW9
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litigation costs or reasonable adm nistrative costs shall be
made by agreenent of the parties or:

(a) in the case where the fina
determ nation with respect to the tax, interest or penalty is
made in an adm nistrative proceedi ng, by the departnent
hearing officer; or

(b) in the case where the fina
determ nation is made by the court, the court.

D. An order granting or denying in whole or in
part an award for reasonable litigation costs pursuant to
Subsection A of this section in a court proceeding may be
i ncorporated as a part of the decision or judgnent in the
court proceeding and shall be subject to appeal in the sane
manner as the decision or judgnent. A decision or order
granting or denying in whole or in part an award for
reasonabl e adm nistrative costs pursuant to Subsection A of
this section by the departnent hearing officer shall be
reviewable in the sane manner as a decision of the departnent
hearing officer."

Section 6. Section 7-1-69 NMSA 1978 (being Laws 1965,
Chapter 248, Section 70, as anended) is anended to read:
"7-1-69. CVIL PENALTY FOR FAI LURE TO PAY TAX OR FI LE
A RETURN. - -
A.  Except as provided in Subsection C of this

section, in the case of failure due to negligence or wllful ETHJ?EEW9
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di sregard of departnent rules and regul ati ons, but wi thout
intent to evade or defeat any tax, to pay when due any anount
of tax required to be paid, to pay in accordance with the
provi sions of Section 7-1-13.1 NVSA 1978 when required to do
so or to file by the date required a return regardl ess of
whet her any tax is due, there shall be added to the anpunt
assessed a penalty in an ambunt equal to the greater of:

(1) two percent per nmonth or any fraction of
a month fromthe date the tax was due multiplied by the
anount of tax due but not paid, not to exceed ten percent of
the tax due but not paid;

(2) two percent per nmonth or any fraction of
a month fromthe date the return was required to be filed
multiplied by the tax liability established in the late
return, not to exceed ten percent of the tax liability
established in the late return; or

(3) a mininmmof five dollars ($5.00), but
the five-dollar ($5.00) mninmum penalty shall not apply to
taxes | evied under the Income Tax Act or taxes adm nistered
by the departnent pursuant to Subsection B of Section 7-1-2
NVBA 1978.

B. If adifferent penalty is specified in a

conmpact or other interstate agreenent to which New Mexico is
a party, the penalty provided in the conpact or other

interstate agreenent shall be applied to amounts due under ETHJ?EEW9
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the conpact or other interstate agreenent at the rate and in
t he manner prescribed by the conpact or other interstate
agr eenent .

C. In the case of failure, with willful intent to
evade or defeat any tax, to pay when due any anount of tax
required to be paid, there shall be added to the anount fifty
percent of the tax or a mininumof twenty-five dollars
($25.00), whichever is greater, as penalty.

D. If demand is nmade for paynment of any tax,

i ncluding penalty inposed pursuant to this section, and if
such tax is paid within ten days after the date of such
demand, no penalty shall be inposed for the period after the
date of the demand with respect to the anmount paid."

Section 7. EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 1999.
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