AN ACT
RELATI NG TO DOVESTI C AFFAI RS; PROVI DI NG FOR A Bl NDI NG
ARBI TRATI ON OPTI ON DURI NG A DI SSOLUTI ON OF MARRI AGE
PROCEEDI NG, ENACTI NG A SECTI ON OF THE NMSA 1978

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. A new section of Chapter 40, Article 4 NVBA
1978 is enacted to read:
"Bl NDI NG ARBI TRATI ON OPTI ON- - PROCEDURE. - -

A. Parties to an action for divorce, separation
custody or tine-sharing, child support, spousal support,
marital property and debt division or attorney fees rel ated
to such matters, including any post-judgnment proceedi ng, my
stipulate to binding arbitration by a signed agreenent that
provides for an award with respect to one or nore of the
foll owi ng issues:

(1) wvaluation and division of real and
per sonal property;

(2) child support, custody, tinme-sharing or
visitation;

(3) spousal support;

(4) costs, expenses and attorney fees;

(5) enforceability of prenuptial and
post - nuptial agreenents;

(6) determnation and allocation of
responsibility for debt as between the parties;

(7) any civil tort clains related to any of
t he foregoing; or

(8) other contested donestic relations

SB 258

matters. Page 1



B. A court may not order a party to participate
in arbitration except to the extent a party has agreed to
participate pursuant to a witten arbitrati on agreenent.
When the party involved is a mnor, then his parent mnust
consent to arbitration. Wen the party involved is a mnor
with a guardian ad litem the guardian ad |litem nust provide
written consent. Wien the party involved is a mnor wthout
a guardian ad litem then in order for arbitration to
proceed the court nust find that arbitration is in the best
interest of the m nor.

C. Arbitration pursuant to this section shall be
heard by one or nore arbitrator. The court shall appoint an
arbitrator agreed to by the parties if the arbitrator
consents to the appointnent.

D. If the parties have not agreed to an
arbitrator, the court shall appoint an arbitrator who:

(1) is an attorney in good standing with
the state bar of New Mexi co;

(2) has practiced as an attorney for not
|l ess than five years immedi ately precedi ng the appoi nt nent
and actively practiced in the area of domestic relations
during three of those five years. Any period of tinme during
whi ch a person serves as a judge, special master or child
support hearing officer is considered as actively practicing
in the area of donestic relations; or

(3) is another professional |icensed and
experienced in the subject matter that is the area of the
di sput e.

E. An arbitrator appointed pursuant to this

section is imune fromliability in regard to the
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arbitration proceeding to the sanme extent as the judge who
has jurisdiction of the action that is submtted to
arbitration.

F. Objections to the qualifications of an
arbitrator nust be raised in connection with the appoi nt ment
by the court or they are waived. The court will permt
parties to raise objections based on qualifications within
ten days of appointnent of an arbitrator. Parties who agree
on an arbitrator waive objections to his qualifications.

G An arbitrator appointed pursuant to this
section:

(1) shall hear and nake an award on each
i ssue submitted for arbitration pursuant to the arbitration
agreenent subject to the provisions of the agreenent; and
(2) has all of the follow ng powers and
duti es:
(a) to admnister an oath or issue a
subpoena as provided by court rule;
(b) to issue orders regarding
di scovery proceedings relative to the issues being
arbitrated, including appointnment of experts; and
(c) to allocate arbitration fees and
expenses between the parties, including inposing a fee or
expense on a party or attorney as a sanction for failure to
provi de information, subject to provisions of the
arbitration agreenent.

H  An arbitrator, attorney or party in an

arbitration proceedi ng pursuant to this section shal

disclose in witing any circunstances that may affect an
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interests, personal interests or famly relationships. Upon
di scl osure of such a circunstance, a party may request
disqualification of the arbitrator. |If the arbitrator does
not withdraw within seven days after a request for

di squalification, the party may file a notion for

di squalification with the court.

I. If the court finds that the arbitrator is
di squalified, the court may appoint another arbitrator,
subject to the provisions of the arbitration agreenent.

J. As soon as practicable after the appointnent
of the arbitrator, the parties and attorneys shall confer
with the arbitrator to consider all of the follow ng

(1) scope of the issues subnitted;

(2) date, tinme and place of the hearing;

(3) wtnesses, including experts, who may
testify;

(4) appointnment of experts and a schedul e
for exchange of expert reports or summary of expert
testinony; and

(5) subject to the provisions of Subsection
K of this section, exhibits, docunents or other information
each party considers material to the case and a schedule for
production or exchange of the information. An objection not
made before the hearing to production or |ack of production
of information is waived.

K.  The arbitrator shall order reasonabl e access
to information for each party that is material to the
arbitration issues prior to the hearing, including the
fol | owi ng:

(1) a current conplete sworn financi al
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di scl osure statement, when financial matters are at i ssue;

(2) if a court has issued an order
concerning an issue subject to arbitration, a copy of the
order;

(3) any relevant docunents related to the
arbitration issues defined by the arbitrator

(4) proposed award by each party for each
i ssue subject to arbitration; and

(5) expert opinions of experts to be used
by either party or appointed by the arbitrator.

L. Except as provided by this section, court rule
or the arbitration agreenent, a record shall not ordinarily
be made of an arbitration hearing pursuant to this section
unl ess either party requests it. |If a record is not
required, an arbitrator may nake a record to be used only by
the arbitrator to aid in reaching the decision

M  Unl ess waived by the parties, a record shal
be made of that portion of the hearing that concerns child
custody, visitation or tinme-sharing.

N. The arbitration agreenment may set forth any
standards on which an award shoul d be based, including the
law to be applied. An arbitration agreenent shall provide
that in deciding child support issues, the arbitrator shal
apply Section 40-4-11.1 NVBA 1978 when setting or nodifying
a child support order.

O Unless otherwi se agreed to by the parties and
arbitrator in witing or on the record, the arbitrator shal
issue the witten award on each issue within sixty days

after the end of the hearing and after receipt of proposed
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arbitrator

P. If the parties reach an agreement regarding
child custody, tine-sharing or visitation, the agreenent
shall be placed on the record by the parties under oath and
shall be included in the arbitrator's witten award.

Q The arbitrator retains jurisdiction to correct
errors or omssions in an award upon notion by a party to
the arbitrator within twenty days after the award is issued
or upon the arbitrator’'s own notion. Another party to the
arbitration may respond to the notion within seven days
after the notion is made. The arbitrator shall nake a
deci sion on the notion within seven days after the
expiration of the response tinme period.

R, The court shall enforce an arbitrator's award
or other order issued pursuant to this section in the sanme
manner as an order issued by the court. A party may meke a
notion to the court to enforce an arbitrator's award or
or der.

S. Any party in an action that was submtted to
arbitration pursuant to this section shall file with the
court a stipulated order, or a notion to enforce the award
within twenty-one days after the arbitrator's award is
i ssued unl ess otherw se agreed to by the parties in witing
or unless the arbitrator or court grants an extension.

T. |If a party applies to the court for vacation
of an arbitrator's award in binding arbitration issued
pursuant to this section that concerns child custody, tine-
sharing or visitation, the court shall review the award
based only upon the record of the arbitration hearing and

factual matters that have arisen since the arbitration
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hearing that are relevant to the claim The court may
vacate an award of custody, tinme-sharing or visitation nade
in binding arbitration if the court finds that circunstances
have changed since issuance of the award that are adverse to
the best interests of the child, upon a finding that the
award will cause harmor be detrinental to a child, or
pursuant to Subsections U and V of this section. An
arbitration agreenent may provide a broader scope of review
of custody, time-sharing or visitation issues by the court,
and such review w || apply if broader than this section.

U If a party applies to the court for vacation
or nodification of an arbitrator's award i ssued pursuant to
this section, the court shall review the award only as
provided in Subsections T and V of this section.

V. |If a party applies under this section, the
court may vacate, nmodify or correct an award under any of
the foll ow ng circunstances:

(1) the award was procured by corruption
fraud or other undue neans;

(2) there was evident partiality by an
arbitrator, or m sconduct prejudicing a party's rights;

(3) the arbitrator exceeded his powers; or

(4) the arbitrator refused to postpone the
hearing on a showi ng of sufficient cause or refused to hear
evi dence substantial and material to the controversy.

W An application to vacate an award on grounds
stated in Subsections U and V of this section shall be
decided by the court. |If an award is vacated on grounds
stated in Paragraph (3) or (4) of Subsection V of this

section, the court may order a rehearing before the
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arbitrator who nade the award when both parties consent to
the rehearing before the arbitrator who nmade the award.

X.  An appeal froman arbitration award pursuant
to this section that the court confirns, vacates, nodifies
or corrects shall be taken in this sane manner as from an
order or judgnent in other donestic relations actions.

Y. No arbitrator may decide issues of a crimna
nature or nmake decisions on petitions pursuant to the Famly

Vi ol ence Protection Act."
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