AN ACT
RELATI NG TO HEALTH; MAKI NG CHANGES | N THE PATI ENT PROTECTI ON

ACT; AMENDI NG AND ENACTI NG SECTI ONS OF THE NVBA 1978.

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO

Section 1. Section 59A-57-1 NMSA 1978 (being Laws
1998, Chapter 107, Section 1) is anended to read:

"59A-57-1. SHORT TITLE. --Chapter 59A, Article 57 NVBA
1978 may be cited as the "Patient Protection Act"."

Section 2. Section 59A-57-3 NVSA 1978 (being Laws
1998, Chapter 107, Section 3) is anended to read:

"59A-57-3. DEFINITIONS.--As used in the Patient
Protection Act:

A. "clean claint neans a manually or
el ectronically submtted claimthat contains all the
requi red data el ements necessary for accurate adjudication
wi t hout the need for additional information from outside of
the insurer's or plan's system and contains no materi al
deficiency or inpropriety, including |lack of substantiating
docunentation currently required by the insurer or
particul ar or unusual circunstances requiring special
treatment that prevents tinely paynent from bei ng made by
the insurer or plan;

B. "comm ssion" neans the New Mexico health
policy comm ssion;

C. "continuous quality inprovenent" means an
ongoi ng and systematic effort to neasure, evaluate and
inprove a plan's process in order to inprove continually the
quality of health care services provided to enroll ees;

D. "enrollee" neans an individual who is entitled
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to receive health care benefits provided by a plan;

E. "departnment” means the insurance division;

F. "energency care" means health care procedures,
treatments or services delivered to a covered person after
t he sudden onset of what reasonably appears to be a nedica
condition that manifests itself by synptons of sufficient
severity, including severe pain, that the absence of
i mredi ate nedical attention could be reasonably expected by
a reasonabl e | ayperson to result in jeopardy to a person's
heal th, serious inpairnment of bodily functions, serious
dysfunction of a bodily organ or part or disfigurenent to a
per son;

G "health care facility" nmeans an institution
provi ding health care services, including a hospital or
other licensed inpatient center; an anbul atory surgical or
treatment center; a skilled nursing center; a residentia
treatment center; a honme health agency; a diagnostic,
| aboratory or imaging center; and a rehabilitation or other
t herapeutic health setting;

H.  "health care professional” nmeans a physician
or other health care practitioner, including a pharnmacist,
who is licensed, certified or otherw se authorized by the
state to provide health care services consistent with state
| aw

I. "health care provider"” or "provider" nmeans a
person that is licensed or otherwi se authorized by the state
to furnish health care services and includes health care
prof essionals and health care facilities;

J. "health care services" includes, to the extent

offered by the plan, physical health or behavioral health or
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devel opnental disability services, including services for
devel opnent al del ay;

K. "insurer" neans a person that has a valid
certificate of authority in good standing under the
I nsurance Code to act as an insurer, nmanaged care
organi zati on, provider service network, plan or prepaid
dental plan;

L. "person"” means an individual or other |egal
entity;

M "plan" means an insurer or a provider service
network when offering a benefit that either requires an
enrollee to use, or creates incentives, including financial
incentives, for an enrollee to use health care providers
managed, owned, under contract with or enployed by the
i nsurer or provider service network. "Plan" does not
include a health care insurer or provider service network
offering a traditional fee-for-service indemity benefit or
a benefit that covers only short-termtravel, accident-only,
limted benefit, student health plan or specified disease
polici es;

N. "point-of-service plan" or "open plan" nmeans a
plan that allows enrollees to use health care providers
ot her than providers under direct contract with or enpl oyed
by the plan, even if the plan provides incentives, including
financial incentives, for covered persons to use the plan's
desi gnated participating providers;

O  "provider service netwrk" neans two or nore
health care providers affiliated for the purpose of

provi ding health care services to covered persons on a
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certificate of authority pursuant to the Provi der Service
Net wor k Act ;

P. "superintendent” neans the superintendent of
i nsurance; and

Q "utilization review' neans a system for
reviewi ng the appropriate and efficient allocation of health
care services given or proposed to be given to a patient or
group of patients.”

Section 3. Section 59A-57-4 NVSA 1978 (being Laws
1998, Chapter 107, Section 4) is anended to read:

"59A-57-4. PATI ENT Rl GHTS- - DI SCLOSURES- - RI GHTS TO
BASI C AND COVPREHENSI VE HEALTH CARE SERVI CES- - GRI EVANCE
PROCEDURE- - UTI LI ZATI ON REVI EW PROGRAM - CONTI NUQUS QUALI TY
PROGRAM - -

A. Each enrollee in a plan has the right to be
treated fairly. A plan shall arrange for the delivery of
good quality and appropriate health care services to
enrol |l ees as defined in the particul ar subscri ber agreenent.
The departnment shall adopt rules to inplenent the provisions
of the Patient Protection Act and shall nonitor and oversee
a plan to ensure that each enrollee in a plan is treated
fairly and in accordance with the requirenents of the
Patient Protection Act. |In adopting rules to inplenent the
provi si ons of Subparagraphs (a) and (b) of Paragraph (5) and
Paragraphs (7) and (10) of Subsection B of this section
regardi ng health care standards and specialists, utilization
revi ew prograns and continuous quality inprovenent prograns,
the departnment shall cooperate with and seek advice fromthe
department of health.

B. The rules adopted by the departnment to protect

SPAC/ SB 511
Page 4



patient rights shall provide at a mininumthat:

(1) wprior to or at the tine of enroll nent
and at subsequent periodic tinmes as appropriate, a plan
shall provide to all enrollees either directly or, in the
case of a group policy, through their enployer a witten
description of the plan that contains, in a clear, concise

and readily understandable form a full and fair disclosure
of :

(a) the plan's benefits and
exclusions, limtations, prem uminformation, provider
listing, conditions of eligibility, prior authorization
requirements, enrollee financial responsibility for
paynments, grievance procedures, appeal rights and custoner
servi ce phone line information;

(b) the plan's provisions for
referrals or authorizations for specialty care, behaviora
health services and hospital services;

(c) the plan's procedures, if any, for
changi ng providers; and

(d) a summary of enrollees' rights
establ i shed pursuant to the Patient Protection Act and rul es
adopt ed pursuant to that act;

(2) upon request of an enrollee, a plan
shall provide information on the rules and provisions that
are directly related to an enrollee's health care, including
formularies, enrollees' and providers' referral procedures
and utilization review

(3) if a patient or enrollee is responsible
for paying any portion of a bill, an insurer or health care

provi der shall provide the enrollee with a copy of an
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intelligible bill, including the portion and anount paid by
the insurer. This requirenment does not apply to a flat co-
pay paid by the enrollee at the tine the service is
required;

(4) a plan shall provide health care
services that are reasonably accessible and available in a
tinmely manner to each covered person

(5) in providing reasonably accessible
health care services that are available in a tinmely manner,
a plan shall ensure that:

(a) the plan offers sufficient nunbers
and types of qualified and adequately staffed health care
provi ders at reasonable hours of service to provide health
care services to the plan's enroll ees;

(b) health care providers that are
specialists may act as prinmary care providers for patients
wi th chronic medical conditions, provided the specialists
offer all basic health care services that are required of
them by a pl an;

(c) reasonable access is provided to
out -of -network health care providers if nmedically necessary
covered services are not reasonably avail abl e through
participating health care providers or, if necessary, to
provide continuity of care during brief transition periods;

(d) emergency care is inmediately
avai l abl e wi thout prior authorization requirenents, and
appropriate out-of-network emergency care is not subject to
addi ti onal costs;

(e) reinbursenent for energency care

or anbul ance services shall not be contingent upon tine
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constraints of |ess than seven days for notification by the
enrollee to the insurer or any other entity that the care or
servi ces have been used; and
(f) through provider selection
provi der education, the provision of additional resources or
other nmeans, it reasonably addresses the cultural and
linguistic diversity of its enrollee population
(6) a plan adopt and inplenment a pronpt and
fair grievance procedure for resolving enrollee conplaints
and addressing enrol |l ee questions and concerns regardi ng any
aspect of the plan, including the quality of and access to
health care, the choice of health care provider or treatnent
and the adequacy of the plan's provider network and the
gri evance procedure shall require notification of enrollees
of their right to obtain review by the plan, their right to
obtain review by the superintendent, their right to
expedited review of energent utilization decisions and their
rights under the Patient Protection Act;
(7) a plan adopt and inplenment a
conprehensive utilization review programin which:
(a) the basis of a decision to deny
care shall be disclosed to an affected enroll ee;
(b) the decision to approve or deny
care to an enrollee shall be made in a tinmely manner; and
(c) the final decision shall be made
by a qualified health care professional
(8) a plan's utilization review program
ensure that enroll ees have proper access to health care
services, including referrals to necessary specialists;

(9) a decision nmade in a plan's utilization
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revi ew program be subject to the plan's grievance procedure
and appeal to the superintendent; and
(10) a plan adopt and inplenent a
conti nuous quality inprovenent programthat nmonitors the
qual ity and appropriateness of the health care services
provi ded by the plan."
Section 4. A new Section 59A-57-4.1 NMSA 1978 is
enacted to read:
"59A-57-4.1. REPORTS OF DENI AL OF CARE-- Dl SCI PLI NARY
ACTI ON. - -
A.  The departnent shall file a report with the
| egi slature annual ly that includes at a m ni num
(1) a summary of the aggregate data
regardi ng denial of care categorized by:
(a) access issues;
(b) benefit or claimlimtations; and
(c) admnistrative issues;
(2) a summary of the aggregate data
regardi ng internal grievances and appeals; and
(3) any need for additional statutory
direction to achieve its duties and objectives.
B. The superintendent may hold a hearing in
accordance with the provisions of Chapter 59A, Article 4
NMSA 1978 to determine if an insurer is excessively denying
care or denying care unjustly. The superintendent may issue
an order against an insurer that he deens necessary or
appropriate to protect consumers regardi ng the denial of
care, including ordering the pronpt delivery of appropriate
care, inpositions of sanctions or the taking of disciplinary

action that may include fines or |icense revocation."
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Section 5. Section 59A-57-5 NMSA 1978 (being Laws
1998, Chapter 107, Section 5) is anended to read:

"59A-57-5. CONSUMER ASSI STANCE- - CONSUMER ADVI SORY
BOARDS- - REPORTS TO CONSUMERS- - SUPERI NTENDENT' S CRDERS TO
PROTECT CONSUMERS- - DUTI ES OF THE DEPARTMENT AND THE
SUPERI NTENDENT- - POAERS OF THE DEPARTMENT AND THE
SUPERI NTENDENT. - -

A. A plan shall establish and adequately staff a
consuner assistance office. The purpose of the consumner
assi stance office is to respond to consunmer questions and
concerns and assist patients in exercising their rights and
protecting their interests as consuners of health care.

B. A plan shall establish a consuner advisory
board. The board shall neet at |east quarterly and shal
advi se the plan about the plan's general operations fromthe
perspective of the enrollee as a consuner of health care.
The board shall also review the operations of and be
advi sory to the plan's consumer assistance office.

C. The departnment in conjunction with the
conmi ssi on shal |

(1) prepare an annual report assessing the
operations of managed health care plans subject to the
departnment's oversight, including information about consumer
conpl ai nts;

(2) develop or utilize standardized,
guantitative performnce neasurenents of plans based on a
five point rating scale;

(3) survey high-use health care consuners,
purchasers and providers to assess the quality of clinical

and service-rel ated aspects of health care arranged for or
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provi ded by plans in accordance with nmeasurenents devel oped
pursuant to Paragraph (1) of this subsection; and

(4) develop or utilize, test, refine and
produce one or nore nmanaged heal th care perfornmance grade
cards to provide consunmers with accurate, reliable and
timely conparisons of plans.

D. A person adversely affected may file a
conmplaint with the superintendent regarding a violation of
the Patient Protection Act or the rules adopted by the
department pursuant to that act. Prior to issuing any
renmedi al order regarding violations of the Patient
Protection Act or its rules, the superintendent shall hold a
hearing in accordance with the provisions of Chapter 59A,
Article 4 NVBA 1978. The superintendent may issue any order
he deens necessary or appropriate, including ordering the
delivery of appropriate care, to protect consuners and
enforce the provisions of the Patient Protection Act and
rul es adopted pursuant to that act. The superintendent
shal | adopt special procedures to govern the subm ssion of
energency appeals to himin health emergencies.”

Section 6. Section 59A-57-6 NVSA 1978 (being Laws
1998, Chapter 107, Section 6) is anended to read:

"59A-57-6. FAI RNESS TO HEALTH CARE PROVI DERS- - GAG
RULES PROHI Bl TED- - GRI EVANCE PROCEDURE FOR PROVI DERS. - -

A.  No plan may:

(1) adopt a gag rule or practice that
prohibits a health care provider fromdi scussing a treatnent
option with an enrollee even if the plan does not approve of
the option;
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health care providers any provisions that offer an
i nducenment, financial or otherwi se, to provide | ess than
medi cal | y necessary services to an enrollee; or

(3) require a health care provider to
vi ol ate any recogni zed fiduciary duty of his profession or
pl ace his license in jeopardy.

B. No contract or elenent of a contract between
an insurer or plan and a provider shall include any
provi sion that has the effect of relieving either party of
liability for its actions or inactions.

C. An insurer shall

(1) provide in a tinmely manner the
necessary authorization or response to any inquiry by a
provider required to provide health care services; and

(2) reasonably exhaust avail able | ocal
remedies if requested by the enrollee or his designee for
provi di ng necessary health care services.

D. A plan that proposes to termnate a health
care provider fromthe plan shall explain in witing the
rationale for its proposed term nation and deliver
reasonabl e advance witten notice to the provider prior to
the proposed effective date of the term nation

E. A plan shall adopt and inplenent a process
pursuant to which providers nmay raise with the plan concerns
that they may have regardi ng operation of the plan,

i ncl udi ng concerns regarding quality of and access to health
care services, the choice of health care providers and the
adequacy of the plan's provider network. The process shal
include, at a mininum the right of the provider to present

the provider's concerns to a plan conmttee responsi ble for SPAC/SB 511
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the substantive area addressed by the concern and the
assurance that the concern will be conveyed to the plan's
governing body. In addition, a plan shall adopt and
inplement a fair hearing process that permts a health care
provider to dispute the existence of adequate cause to
termnate the provider's participation with the plan to the
extent that the relationship is term nated for cause and
shall include in each provider contract a dispute resolution
mechani sm

F. Nothing in this section prohibits a plan from
taki ng action against a health care provider if the health
pl an has evidence that the provider's actions are illegal,
constitute nedical mal practice or are contrary to accepted
medi cal practices.”

Section 7. A new Section 59A-57-7.1 NMSA 1978 is
enacted to read:

"59A-57-7.1. PENALTY FOR LATE PAYMENT FOR SERVI CES. - -
NOTI CE FOR CLAI M5 RECEI VED- - STANDARD FORMS. - -

A.  Any contract entered into between an insurer
or plan and a participating provider shall provide that if
the insurer or plan fails to nake paynent to that provider
within thirty days after a clean claimhas been submtted by
the provider to the insurer or plan, the insurer or plan
shall be liable for the anbunt due and unpaid plus interest
on that anpbunt at the rate of one and one-half percent per
nmont h, conputed on a daily basis.

B. If an insurer or plan contests a claimof a
participating provider, that insurer or plan shall notify
the participating provider in witing within thirty days of

receipt of the claimwth the specific reason why it is not gzsgyfg 511



liable for the claimor request additional information
necessary to determne liability for the claim

C. If a portion of the claimsubmtted to the
insurer or plan by the provider for paynment is in dispute,
the insurer or plan shall pay any other portion of that
claimthat is clean and uncontested in accordance with
provi sions of Subsection A of this section.

D. By Decenber 1, 1999, the department shal
prormul gate rules to require insurers and plans to:

(1) provide tinely notice to providers of
clains received, both for clains received electronically and
for clainms submtted manual ly; and

(2) wutilize standardized forns for al
clains, authorization and other official conmunication
between a provider and the insurer or plan regardi ng paynent

for health care services.

E. For the purposes of this section, an "insurer"

i ncludes an insurer or plan that maintains a contract with
the state for the purposes of providing health care services
to recipients of nedicaid."
Section 8. Section 59A-57-10 NMSA 1978 (being Laws
1998, Chapter 107, Section 10) is anmended to read:
"59A-57-10. APPLI CATI ON OF ACT TO MEDI CAI D PROGRAM - -
A.  Except as otherwi se provided in this section
the provisions of the Patient Protection Act and rul es
adopted by the departnent pursuant to that act apply to the
medi cai d program operation in the state. A plan offered
t hrough the nedicaid program shall grant enrollees and
providers the sanme rights and protections as are granted to

enrol |l ees and providers in any other plan subject to the
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provi sions of the Patient Protection Act.

B. Nothing in the Patient Protection Act shall be
construed to limt the authority of the human services
department to adm ni ster the nedicaid program as required
by law. Consistent with applicable state and federal |aw,

t he human services departnent shall have sole authority to
determ ne, establish and enforce nedicaid eligibility
criteria, the scope, definitions and limtations of nedicaid
benefits and the mninmum qualifications or standards for

medi cai d service providers.

C. Medicaid recipients and applicants retain
their right to appeal decisions adversely affecting their
medi cai d benefits to the human services departnent, pursuant
to the Public Assistance Appeal s Act. The superi nt endent
may refer to the human services departnent any appeal filed
wi th the superintendent pursuant to the Patient Protection
Act if the conmplainant is a nedicaid beneficiary and the
matter in dispute is subject to the provisions of the Public
Assi st ance Appeal s Act.

D. Any nmanaged health care plan participating in
t he nedi cai d managed care programas of July 1, 1998 and
that is in conpliance with contractual and regul atory
requirements applicable to that program shall be deened to
comply with any requirenents established in accordance with
the Patient Protection Act until July 1, 1999. Effective
July 1, 1999, the rules pronul gated by the departnent to
i npl emrent the Patient Protection Act shall apply to nedicaid
managed care plans except when and to the extent such rules
are in conflict with rules or conditions inposed on the
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Section 9. A new Section 59A-57-13 NVBA 1978 is
enacted to read:

"59A-57-13. CONFI DENTI ALI TY.--Nothing in the Patient
Protection Act requires disclosure of information that is
ot herwi se privileged or confidential under any other

provi sion of law"
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