
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
July 10, 2013 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: LESC Fiscal Staff 
 
RE: LFC LOCAL SPECIAL EDUCATION EVALUATION UPDATE 
 
 
INTRODUCTION 
 
Just after the conclusion of the 2013 legislative session, the Legislative Finance Committee 
(LFC) initiated a special education program evaluation of selected school districts and charter 
schools statewide with evaluation objectives to: 
 

• follow up on previous LFC evaluations of special education; 
• analyze special education funding mechanisms and spending patterns; and 
• review performance and program outcomes, including efforts to improve quality of 

special education services. 
 
Legislative Education Study Committee (LESC) staff have been attending periodic LFC 
program evaluation status update meetings.  This staff report provides: 
 

• a synopsis of information discussed during the progress update meetings; and 
• background on special education funding regarding the maintenance of effort (MOE) 

issue: research and work completed by the LESC. 
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A SYNOPSIS OF INFORMATION DISCUSSED DURING THE PROGRESS UPDATE 
MEETINGS 
 
April 16, 2013 
 
LFC staff provided: 
 

• Attachment 1, Special Education Evaluation:  Evaluation Objectives, which outlines the 
three evaluation objectives; and 

• Attachment 2, Public Education Department:  Special Education Evaluation Request 
for Information List, which lists the items requested from the Public Education 
Department (PED) by LFC staff. 

 
April 30, 2013 
 
LFC staff provided Attachment 3, a survey that LFC staff planned to distribute to district-level 
administrators, including Student Assessment Team (SAT) Coordinators. 
 
May 14, 2013 
 
The meeting scheduled for May 14, 2013 was canceled due to conflicts with LFC’s field work 
schedule.  However, LFC staff provided an electronic document, Attachment 4, Special 
Education Program Evaluation Status, which outlines: 
 

• the number of survey respondents; 
• an updated schedule of field worksite visits and interviews; and 
• a list of interview questions for administrators and teachers. 

 
June 26, 2013 
 
During this meeting, LFC staff: 
 

• discussed additional information requested from PED, including FY 09 through FY 13 
special education budgets and reports from selected districts and Regional Education 
Cooperatives; and 

• provided Attachment 5, Special Education Evaluation Preliminary Outline, which 
includes four broad preliminary findings. 

 
 
BACKGROUND ON SPECIAL EDUCATION FUNDING REGARDING THE 
MAINTENANCE OF EFFORT (MOE) ISSUE: RESEARCH AND WORK COMPLETED 
BY THE LESC 
 
New Mexico annually receives grant awards from the federal Individuals with Disabilities 
Education Act (IDEA) to supplement state financial support for special education students.  In 
accepting these federal grant awards, New Mexico agrees to adhere to certain guidelines and 
regulations.  One requirement is that federal funds may only supplement and not supplant state 
support for special education services.  Technically, this means that in order for New Mexico to 
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receive the full grant awards amount in the next fiscal year, the state must maintain equal or 
greater state financial support for special education in the current fiscal year. 
 
According to recent waiver requests from PED to the US Department of Education (USDE), 
the state of New Mexico decreased funding for special education in FY 10 and FY 11 below 
levels established in FY 09.  Federal law provides for the USDE Secretary of Education to 
grant waivers that allow a reduction in state funding for special education to not be penalized, 
but only if the state meets certain criteria.  Specifically, the USDE Secretary of Education may 
grant a waiver if: 
 

1. granting a waiver would be equitable due to exceptional or uncontrollable 
circumstances such as a natural disaster or a precipitous and unforeseen decline in the 
financial resources of the state; or 

2. the state is eligible to waive the requirement to supplement and not to supplant funds 
received because the state is able to provide clear and convincing evidence that all 
eligible children with disabilities throughout the state have a free appropriate public 
education (FAPE) available to them. 

 
The waiver requests submitted by PED were requesting waivers under condition (1), above. 
 
The initial decision from the USDE granted New Mexico a waiver for the reduction in state 
financial support in FY 10, but rejected a second waiver request for the reduction in state 
financial support in FY 11.  PED has requested a hearing on the merits of the waiver requests 
and only upon conclusion of such a hearing will the USDE’s decision be final. 
 
The penalty for a failure to maintain equal or greater financial support for special education 
without receiving a waiver from the USDE is a reduction in a future grant award by the amount 
of the reduction in state support.  The USDE’s initial decision letter identified that in FY 11, 
New Mexico reduced its state funding to special education by about $34.1 million.  Further, the 
decision letter noted that while a waiver for FY 12 has not yet been requested, it appears to 
USDE that New Mexico failed to maintain equal or greater state support for special education 
by $26.4 million. 
 
During the 2013 legislative session, the Legislature, who was only informed by PED of the 
potential MOE shortfalls in January 2013, established several contingency appropriations to 
ensure that state financial support for special education in FY 13 and FY 14 returned to FY 09 
levels.  These appropriations were made through the General Appropriation Act (GAA) of 2013 
(Laws 2013, Ch. 227, partial veto) and *CS/HB 628, Special Education Funding (Laws 2013, 
Ch. 191). 
 
The provisions of the GAA of 2013 consist of both direct appropriations and transfers from 
other appropriations, which include: 
 

• for FY 13, up to $20.0 million appropriated from the Education Lockbox and driver’s 
license fees to PED as a special appropriation; 

• for FY 13, up to $20.0 million transferred from the FY 13 state equalization guarantee 
(SEG) distribution to PED as a supplemental and deficiency appropriation; 
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• for FY 14, up to $10.0 million appropriated from the General Fund to PED as a 
nonrecurring categorical appropriation; and 

• for FY 14, up to $16.0 million transferred from the FY 14 SEG distribution to PED. 
 
*CS/HB 628, Special Education Funding (Laws 2013, Ch. 191) contains two additional and 
distinct sets of contingent provisions relating to meeting MOE: 
 

(1) for FY 13 and FY 14, *CS/HB 628 could appropriate up to an additional $20.0 million 
and $16.0 million, respectively, from the General Fund Operating Reserve; and 

(2) for FY 13 and FY 14, if funds were transferred from the SEG, *CS/HB 628 could 
appropriate up to $20.0 million and $16.0 million, respectively, from the operating 
reserve to replace any funds transferred out of the SEG. 

 
A visual depiction of the contingent appropriations for meeting maintenance of effort 
requirements in FY 13 and FY 14 can be found in Attachment 6, Chart 1. FY 13 and FY 14 
Appropriations and Transfers Related to State-level Maintenance of Effort Requirements for 
Special Education. 
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