
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
October 12, 2011 (Revised October 24, 2011) 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: David Harrell 
 
RE: TITLE IX:  SCHOOL ATHLETICS EQUITY ACT 
 
 
Introduction 
 
Enacted in 2009, the School Athletics Equity Act (CS/HB 432, or Laws 2009 Chapter 178) 
requires two phases of reports from public schools, for grades 7 to 12, to ensure that their athletic 
programs comply with provisions of federal and state laws that require the equitable treatment 
and support of boys’ programs and girls’ programs (see Attachment 1).  The first of the two 
phases was due August 31, 2011; and the second will be due August 31, 2012.  As these reports 
were being prepared and submitted, a number of questions and concerns arose; therefore, the 
Legislative Education Study Committee (LESC) requested that this topic be placed on the 2011 
interim workplan. 
 
This staff report will review: 
 

• the requirements of federal law and regulation; 
• the requirements of New Mexico law and regulation; 
• the implementation of state requirements; 
• concerns among districts and schools; and 
• provisions in similar laws in other states. 

 
In addition, two presenters will address the practical and legal aspects of the reporting 
requirements in more detail. 

Kate.Wagner
2011-2012 LESC Letterhead



2 

The Requirements of Federal Law and Regulation 
 
Applicable to secondary and postsecondary schools alike, the federal Title IX education 
amendments of 1972 prohibit discrimination on the basis of sex: 
 

No person in the United States shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance . . . . 

 
Although the law does contain a number of exceptions – institutions controlled by religious 
organizations, social fraternities and sororities, and Boys and Girls State, to name a few – it 
seeks to ensure, among other things, that girls’ athletic programs are treated equitably with boys’ 
programs. 
 
The federal regulations make these requirements and expectations more explicit.  To illustrate, 
the regulations require: 
 

• each recipient of federal funds (which includes public schools) to perform a self-
evaluation of policies and practices and to modify any that seem out of compliance with 
law or regulation; 

• every application for federal funds to be accompanied by an assurance that the 
educational program or activity operated by the applicant or recipient is operated in 
compliance with law and regulation; 

• each recipient to designate at least one employee to coordinate its efforts toward 
compliance; and 

• each recipient to consider a number of factors in determining whether the programs are in 
compliance: 

 
 whether the interests and abilities of both sexes are accommodated; 
 the provision of equipment and supplies; 
 game and practice schedules; 
 travel and per diem allowance; 
 opportunities for coaching and academic tutoring; 
 assignment and compensation of coaches and tutors; 
 locker rooms and facilities for practice and competition; 
 medical and training facilities; 
 housing and dining facilities; and 
 publicity. 

 
The Requirements of New Mexico Law and Regulation 
 
The New Mexico School Athletics Equity Act mirrors a number of these federal requirements.  
Among other provisions, this law requires that each public school that has an athletics program 
for grades 7 through 12 “operate its program in a manner that does not discriminate against 
students or staff on the basis of gender.”  As noted above, the act prescribes two phases of 
reporting requirements. 
 

• In the first phase, with a deadline of August 31, 2011, the law requires the department to 
collect, and schools to report, the following data: 
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 total school enrollment; 
 student enrollment by gender; 
 total number of students participating in athletics; 
 athletics participation by gender;  
 the number of boys’ teams and girls’ teams by sport and by competition level; 
 the name and gender of each public school’s athletic director; 
 the name, gender, job title, and employment status of each team’s coach and other 

team personnel; 
 the coach-to-athlete and staff-to-athlete ratio for each team; and 
 the stipend or other compensation paid to coaches of boys’ teams and of girls’ teams. 

 
• In the second phase, with a deadline of August 31, 2012, the law requires the department 

to collect, and schools to report, the following data: 
 

 an account of the funding sources, including booster clubs, concessions, gate receipts 
and cash or in-kind donations, and the teams to which those funds are allocated; 

 any capital outlay expenditures for each school’s athletic programs; 
 the expenditures for each program; 
 the expenditures for individual teams, including such items as travel, meals, lodging, 

equipment, banquets, publicity, and insurance; 
 replacement schedules for equipment, uniforms, and supplies; 
 practice and game schedules; 
 access to locker rooms, weight rooms, and other facilities; and 
 assistance in obtaining scholarships. 

 
Among its other provisions, the act: 
 

• requires each public school to: 
 

 make its data available to the public; 
 maintain its data and related materials for at least three years; and 
 submit an assurance of compliance with Title IX to its local school board or 

governing body, with a copy to the Public Education Department (PED); and 
 

• requires PED to: 
 

 publish each school’s data, as well as a list of schools that did not submit fully 
completed data; and 

 beginning December 1, 2011, report annually to the Legislature and the Governor, 
including “recommendations on how to increase gender equity in athletics in public 
schools.” 

 
The Implementation of State Requirements 
 
Although the School Athletics Equity Act places the responsibility of state-level implementation 
on PED, another state-level organization, the New Mexico Activities Association (NMAA), has 
taken the initiative to assist its member schools in their compliance with state requirements.  The 
joint efforts of these two agencies have resulted in a number of steps toward implementation of 
the law. 



4 

• In November 2009, PED promulgated a rule whose purpose is “to prohibit discrimination 
on the basis of gender in interscholastic sports.”  This rule reflects the reporting 
requirements in law; and, like federal regulations, it requires each public school to 
“undertake self-evaluation and continuing reappraisal of student needs.” 

 
• In August 2010, the Executive Director of the NMAA and the Secretary-designate of 

Public Education signed a memorandum of understanding (MOU) that reviews the 
requirements and outlines the responsibilities of both PED and the NMAA (see 
Attachment 2). 

 
• Also in August 2010, the Secretary-designate sent a memorandum to district 

superintendents, high school principals, middle school principals, and directors of charter 
schools (Attachment 3) informing them of the requirements and outlining two reporting 
processes:  one for schools that are members of the NMAA and one for those that are not.  
This memorandum also indicated that additional reporting instructions would be sent by 
July 2011. 
 

• In June 2011, as a follow-up to the August 2010 memorandum, PED sent detailed 
reporting instructions for the two groups of schools noted above, adding that a new form 
will be developed for school year 2011-2012 and that NMAA-member schools will 
continue reporting through the NMAA data system. 

 
• In addition, PED has made available on its website, in a link to the School Family and 

Support Bureau, the MOU, the August 2010 memo, the compliance assurance form 
(Attachment 4), and the Athletics Equity Act Data Form (Attachment 5).  The department 
has also begun assembling the data that have been reported in anticipation of the report 
due in December. 

 
While PED has been engaged in these activities, the NMAA has so far assumed the greater state-
level role in the reporting process even though the association is not mentioned in either state law 
or PED regulation.  The presenter from NMAA will explain these arrangements and processes in 
more detail, but it should be noted here that, in assuming these responsibilities, the NMAA 
incurred a significant financial impact to enhance its reporting software and database and that it 
is anticipating additional expenses to include financial data from athletic programs in grades 7 
and 8.  Also, the NMAA is already preparing to receive the financial data that will be required in 
August 2012; and the format comprises nearly 40 pages of data fields even before any data have 
been entered. 
 
Concerns Among Districts and Schools 
 
As the preceding material suggests, the reporting requirements under the School Athletics Equity 
Act are significant and extensive.  According to the NMAA, the responsibility for the first phase 
of reporting has fallen more upon school business officials (SBOs) and their staff than upon 
superintendents and athletic directors or coaches, although much of the data that the SBOs report 
likely comes from the athletic directors.  The President of the Association of School Business 
Officials (ASBO) has reported some of the concerns among school districts and schools: 
 

• The act is widely regarded as an unfunded mandate in that it requires additional reporting 
but provides no additional resources.  Some districts do not have athletic directors or 
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athletics secretaries, and even those that do have found their time and resources stretched 
thin; and coaches involved in reporting have spent more time on that function and less on 
coaching. 

 
• One of the greatest points of concern seems to be booster clubs. 

 
 Because booster clubs are unaccustomed to the sort of requirements imposed by the 

act, school officials have found it challenging to explain the change in circumstances 
from “just supporting our team” to detailed reporting of the various forms of support. 

 If they are 501(c) (3) organizations, ASBO says, schools cannot ask to see the booster 
clubs’ books but they can ask for reports.  Under those conditions, SBOs cannot 
validate the data and, therefore, may be out of compliance without realizing it. 

 Similarly, SBOs are not always aware of the “goody bags,” team cook-outs, and other 
activities that have never been reported in the past but that, in some cases, must be 
reported now. 

 “Specific direction from Santa Fe,” ASBO reports, “would help Districts manage 
these organizations and be more confident in their reports.” 

 
• Another point of concern has been the interpretation of the requirements.  For example, 

while schools must report the employment status of coaches – whether full-time, part-
time, contractual, or seasonal – they have received no instructions on how to make these 
determinations.  As a result, these data are likely to be reported differently from school to 
school. 

 
• Finally, schools and districts have also expressed concerns about the reporting process 

itself.  As noted above, schools that are members of the NMAA may use the association’s 
enhanced software program; however, non-member schools, as ASBO notes, must report 
via a PED document, resulting in “significant differences simply due to the different 
systems.” 

 
Provisions in Similar Laws in Other States 
 
At least four other states – Florida, Georgia, Kentucky, and Minnesota – have enacted legislation 
similar to New Mexico’s, one (Minnesota) as early as 1975.  In some cases, the provisions are 
similar to New Mexico’s, and in others they are different.  A detailed analysis is beyond the 
scope of this report, but a few highlights may illustrate the point. 
 

• Like the New Mexico law: 
 

 laws in Georgia, Florida, and Minnesota identify factors like those in federal 
requirements for considering whether equal athletic opportunity for members of both 
genders has been provided; 

 the law in Georgia requires an annual report from the state education department; 
 the law in Florida requires public schools to submit data necessary to determine 

compliance, in a format and according to a schedule determined by the Commissioner 
of Education; and 

 the Florida law requires public schools and the Florida College System institutions, as 
well as the state education department, to develop and implement methods and 
strategies to increase the participation of students of a particular race, ethnicity, 
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national origin, gender, disability, or marital status in programs or courses in which 
they have traditionally been underrepresented.  

 
• Unlike the New Mexico law: 

 
 the Georgia law requires each school system to conduct a student survey to determine 

whether there is sufficient interest for a particular sport; 
 the Minnesota law requires that girls’ teams and boys’ teams in the same sport “be 

provided with substantially equal budgets per participant, exclusive of gate receipts 
and other revenues generated by that sport” (emphasis added); 

 laws in Florida, Kentucky, and Minnesota apply to broader grade ranges: 
 

o the Florida law applies to students in grades K-20; 
o the Kentucky law applies to public and private preschools, elementary schools, 

and secondary schools; and 
o the Minnesota law distinguishes between provisions for students in grade 7 and 

above and grade 6 and below; and 
 

 laws in Florida, Georgia, and Kentucky provide penalties for noncompliance: 
 

o in cases of willful noncompliance, Georgia law allows the State Board of 
Education to prohibit a school’s team or teams from participating in 
interscholastic postseason athletic contests; and, if the team continues to 
participate in those contests, to withhold state funds “in an amount that the state 
board determines is sufficient to secure the local school system’s compliance with 
this Code section.”  Once the school system is in compliance, however, the 
withheld funds shall be allotted; 

o Florida law requires the State Board of Education to declare a noncompliant 
school district ineligible for competitive state grants or to withhold enough 
general revenue to obtain compliance; and 

o Kentucky law allows a state agency that extends state financial assistance to any 
education program or activity to terminate the assistance in cases of 
noncompliance; and it allows a recipient whose assistance has been terminated to 
seek a judicial review. 

 
Presenters 
 
For this presentation: 
 

• Ms. Sally Marquez, Assistant Executive Director, New Mexico Activities Association, 
will explain the NMAA’s role in the reporting process, identify any issues or problems 
encountered, and suggest amendments that might be considered; and 

 
• Ms. Dorene A. Kuffer, Legal Director, Southwest Women’s Law Center, will address the 

legal context of the reporting requirements and New Mexico’s law in the national 
context. 



ARTICLE 31 
School Athletics Equity  

Section 
22-31-1 Short title. 
22-31-2 Applicability; nondiscrimination. 
22-31-3 Data reporting. 
22-31-4 Disclosure to students and public. 
22-31-5 Assurance of compliance. 
22-31-6 Report to governor and legislature. 

22-31-1. Short title.   
This act [22-31-1 through 22-31-6 NMSA 1978] may be cited as the "School Athletics Equity 
Act".  
History: Laws 2009, ch. 178 , § 1.  

Effective dates. — Laws 2009, ch. 178 contained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 19, 2009, 90 days after the adjournment of the legislature.   

22-31-2. Applicability; nondiscrimination.   
The School Athletics Equity Act applies to each public school that has an athletics program for 
grades seven through twelve.  Each public school shall operate its program in a manner that 
does not discriminate against students or staff on the basis of gender.  
History: Laws 2009, ch. 178, § 2.  

Effective dates. — Laws 2009, ch. 178 contained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 19, 2009, 90 days after the adjournment of the legislature.   

22-31-3. Data reporting.   
The department shall collect annual data from public schools on their athletics programs.  Each 
public school shall collect and submit the prior-year data required in this section in a format 
required by the department.  The data submitted shall include:  

A. by August 31, 2011, the following information pertaining to enrollment:  
(1) the total enrollment in each public school as an average of enrollment at the 

eightieth and one hundred twentieth days of the school year;  
(2) student enrollment by gender;  
(3) total number of students participating in athletics;  
(4) athletics participation by gender; and  
(5) the number of boys' teams and girls' teams by sport and by competition level;  

B. by August 31, 2011, the following information pertaining to athletic directors, 
coaches and other school personnel:  

(1) the name and gender of each public school's athletic director;  
(2) the name of each team's coaches and other team personnel, with their gender, job 

title and employment status, such as full-time, part-time, contract or seasonal, specified;  
(3) the coach-to-athlete and staff-to-athlete ratio for each team; and  

ATTACHMENT 1
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(4) the stipend or other compensation for coaching paid to coaches of boys' teams and 
to coaches of girls' teams for each public school;  

C. by August 31, 2012, an accounting of the funding sources that are used to support 
the school's athletics programs and to which teams those funds are allocated; funding sources 
include state funding, federal funding, fundraising or booster clubs, game and concession 
receipts, gate receipts, cash or in-kind donations, grants and any other source;  

D. by August 31, 2012, the following information regarding expenses, including:  
(1) any capital outlay expenditures for each public school's athletics programs;  
(2) the expenditures for each public school's athletics programs; and  
(3) the expenditures for individual teams, including travel expenses such as 

transportation, meal allowances and overnight accommodations; equipment; uniforms; facilities; 
facilities improvements; publicity expenses; awards; banquets; insurance; and any other expenses 
incurred by each team; and  

E. by August 31, 2012, a statement of benefits and services to each team, including:  
(1) replacement schedules for equipment, uniforms and supplies;  
(2) practice and game schedules;  
(3) access to locker rooms, weight rooms and practice, competitive and training 

facilities; and  
(4) assistance in obtaining scholarships.  

History: Laws 2009, ch. 178, § 3.  

Effective dates. — Laws 2009, ch. 178 contained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 19, 2009, 90 days after the adjournment of the legislature.   

22-31-4. Disclosure to students and public.   
A. Each public school shall make its data available to the public, including all materials 
relied upon to compile the data.  Each public school shall inform all students at the public 
school of their right to review the data.  
B. The department shall publish the following information:  

(1) each public school's data; and  
(2) a list of public schools that did not submit fully completed data.  

C. Each public school shall maintain its data and all materials relied upon to complete the 
data for at least three years.  Each public school shall publish its data in a newspaper of general 
circulation in the state or make the data available on a publicly accessible web site.  
History: Laws 2009, ch. 178, § 4.  

Effective dates. — Laws 2009, ch. 178 contained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 19, 2009, 90 days after the adjournment of the legislature.   

22-31-5. Assurance of compliance.   
A. Each public school shall submit an assurance of compliance with Title 9 to its local 
school board or governing body and provide a copy to the department no later than August 31 of 
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each year.  The assurance shall be signed by the superintendent of the district or the head 
administrator of the charter school.  The department shall publish, in a newspaper of general 
circulation in the state or on a publicly accessible web site, a list of public schools that fail to 
submit the assurance of compliance with Title 9.  
B. As used in this section, "Title 9" means federal Public Law 92-318, Title 9, of the 
Education Amendments of 1972, which is codified at 20 U.S.C. 1681, et seq., and the regulations 
promulgated pursuant to that act.  
History: Laws 2009, ch. 178, § 5.  

Effective dates. — Laws 2009, ch. 178 contained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 19, 2009, 90 days after the adjournment of the legislature.   

22-31-6. Report to governor and legislature.   
Beginning December 1, 2011, the department shall submit annually a report on the School 
Athletics Equity Act to the governor and the legislature, including a summary of the data 
received from the public schools.  The report shall include recommendations on how to increase 
gender equity in athletics in public schools.  The department shall post the report on its web site.  
History: Laws 2009, ch. 178, § 6.  

Effective dates. — Laws 2009, ch. 178 contained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 19, 2009, 90 days after the adjournment of the legislature.    

—————————— 
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Beginning with August 31, 2011, and every year thereafter, this form must be completed 
and submitted to your local school board or governing body of your charter school with 
a copy sent to the Public Education Department no later than August 31st of each year. 
 
School District/State Charter Name:       

School Name:       

 

I assure my school board/governing body that to the best of my knowledge, the above-
named school is in compliance with Title 9.  
 
Principal’s Printed Name:       
 
 
        
Principal Signature  Date 
 
 
        
Superintendent/Chief Administrator  Date 
 
 
 
 
 
 

Mail or fax a signed copy of this form to: 
 

Derek Irion, Physical Education/Afterschool Coordinator   
School and Family Support Bureau 
New Mexico Public Education Department     
5600 Eagle Rock Ave, Room 201 
Albuquerque, NM  New Mexico 87113                                          Facsimile: (505) 222-4759 

 
 
 
 
 
 

TITLE 9 ASSURANCE TO SCHOOL BOARD/GOVERNING BODY 
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EXPLANATION OF WHY ASSURANCE MUST BE PROVIDED 

 
 
The 2009 regular session saw the passage of House Bill 432, the “School Athletics 
Equity Act,” (Act) now found at 22-31-1 to 22-31-6, NMSA 1978 of the Public School 
Code.  That Act applies only to schools “with an athletics program for grades 7 through 
12”.  
 
The Act implements state monitoring and district data reporting provisions related to the 
federal Title IX of the Education Amendments of 1972, which was originally enacted by 
Public Law 92-318 and is currently codified at 20 U.S.C. 1681.   
 
Title 9 provides that, “No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving Federal financial 
assistance…” 
 
PED’s rule, which reflects the annual assurance requirement of Section 22-31-5, NMSA 
1978 of the Act, requires that public schools, “no later than August 31st of each year 
submit an assurance of compliance with Title 9 to its local school board or governing 
body and provide a copy to the department.” 6.13.4(E) NMAC, (“Governing Gender 
Equity in Participation in Interscholastic Sports”).  The PED interprets the assurance 
provision as applying to any school that offers instruction in any combination of grades 
7 through 12 where athletic programs are offered to students in any combination of 
those grades. 
 
FAILURE TO PROVIDE ASSURANCE TO PED 
According to Section 22-31-5, “The department shall publish, in a newspaper of general 
circulation in the state or on a publicly accessible web site, a list of public schools that 
fail to submit the assurance of compliance with Title 9.”  The Act does not permit the 
PED to waive this assurance-filing requirement or to extend the August 31st deadline. 
 



 

New Mexico Public Education Department 

Athletics Equity Act Data Form 
 
 
Instructions 
 
Hit the tab key in order to go to the next question. 
 
 
 

1. District Name:       
 

2. School Name:       
 

3. School Athletic Director Name:       
 

4. School Athletic Director Gender: Female 
 

General Student Information: 

1. Number of Female students enrolled in the school-Based on the average 80th and 120th day count:       
 

2. Number of Male students enrolled in the school-Based on the average 80th and 120th day count:       
 

3. Total School Enrollment-Based on the average 80th and 120th day count (add answer 1 and 2 above):       
 

4. Total Number of Students participating in Athletic programs:       
 

5. Number of boys’ sports offered:       
 

6. Number of girls’ sports offered:       
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Coaches Information 

List Athletic Team at 
School 

By team-List Coaches 
and other team 

personnel by Name 

Title for each 
person listed 

Gender 
(M or F) 

Employment 
status 

(Full time-FT, 
Part-time-PT, 

Contractual-C or 
Seasonal-S) 

Stipend 
for 

coaching 
amount 

                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
                  M FT       
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Student Athlete Information 
1 2 3 4 5 6  7 

Name of Sport 
Number 

of 
Coaches 

Number of 
other Staff 
for sport 

Number 
of Male 
Athletes 
in sport 

Number 
of Female 
Athletes 
in sport 

Total number of 
athletes in sport 
(add column 4 

and 5) 

Coach to 
Athlete Ratio 

(column 
2:column 6) 

Other Staff 
to Athlete 

Ratio 
(column 3: 
column 6) 
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