
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
November 13, 2012 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: Kevin Force 
 
RE: STAFF BRIEF:  ADMINISTRATIVE RULEMAKING 
 
 
Adopted Rules 
 
2.82.2 NMAC, Membership 
2.82.3 NMAC, Member and Administrative Unit Contributions 
 
The May 31, 2012 issue of the New Mexico Register contained changes to certain sections of 
the Educational Retirement Board’s (ERB) rules on membership and contribution, including: 
 

• the repeal of 2.82.3 NMAC (see Attachment 1, Repeal 2.82.3 NMAC, “Membership and 
Administrative Unit Contributions,” 5/31/12); 

• the immediately subsequent adoption of a new section 2.82.3 NMAC, which became 
effective July 1, 2012 (see Attachment 2, Adopted Rule 2.82.3 NMAC, “Membership 
and Administrative Unit Contributions,” 5/31/12); and 

• minor clarifying and technical amendments to 2.82.2 NMAC (see Attachment 3, 
Adopted Rule 2.82.2, “Membership,” 5/31/12). 

 
The new rule on “Member and Administrative Unit Contributions” included several substantive 
changes to the prior version, as well as reorganization of language from its original structure: 
 

http://www.nmcpr.state.nm.us/nmregister/xxiii/xxiii19/2.82.3amend.htm�
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• Definitions.1

 

  In addition to those definitions already included in the rule by cross-
reference to the Educational Retirement Act, the rulemaking adopted new definitions 
for: 

 “Non-reported service,” which means service for which contributions should have 
been made by both a member and a local administrative unit, but were not; 

 “Refund rate” which means the rates at which interest is calculated for refunds to a 
member2 or to the beneficiary or estate of a member3 for refunds, according to the 
provisions of the Educational Retirement Act4

 “Student teacher” means a person engaged in classroom teaching as part of a teacher 
education or training program whose employment in a local administrative unit is 
incidental to that person’s status as a student, as opposed to a regular employee of a 
unit who also happens to be enrolled in classes

; and 

5

 
. 

• Earnings covered or excluded.6

 

  This section was reorganized so that salary that is 
included or excluded for purposes of fund contribution has been divided into two 
subparagraphs, with additional revisions: 

 Covered earnings include: 
 

 base salary, compensation, or wages; 
 compensation for additional services such as teaching courses in addition to the 

full teaching load in an academic year; 
 compensation based on professional certification or qualifications, such as 

multilingualism; 
 overtime, shift differential, and call-back pay; 
 compensation paid to a member under a school bus owner-driver contract, where 

the member drives a single school bus, owned by that person, over a regularly 
established route, under a contract made with the administrative unit in that 
person’s name; and 

 tips or other compensation paid to a member by a third party to the extent that 
the local administrative unit reports that income for tax purposes. 

 
 Non-covered earnings include: 

 
 bonuses, prizes, pay supplements, or other one-time payments that do not 

increase a member’s annual base pay; 
 reimbursements for travel, lodging, food, and the like; 
 lump-sum payments for accrued sick leave; 
 lump-sum payments for accrued annual leave, made after July 1, 20107

                                                 
1 2.82.3.7 NMAC 

; and 

2 22-11-15 NMSA 1978, “Definitions” 
3 22-11-29 NMSA 1978, “Retirement Benefit Options” 
4 The refund rate shall be calculated based upon the process adopted by the board in its resolution entitled “The 
educational retirement board of trustees’ adoption of a revised process for calculating and credit interest for 
refunds”, June 4, 2010, or by a superseding resolution. 
5 For example, a student in a teacher training program who receives a stipend, salary, or other compensation 
while student teaching is a “student teacher.” 
6 2.82.3.8 NMAC “Earnings Covered” 
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 payments made by a local administrative unit to a member where services are 
not rendered: 

 
 payments by an employer to “buy-out” the remaining term of a member’s 

employment contract; 
 payments by an employer in connection with an early retirement program, 

whether as a lump-sum or installments; and 
 payments as a result of a legal settlement, whether or not related to the 

member’s employment, unless specifically made for salary not previously 
paid; 

 
 compensation paid to student teachers; 
 stipends or one-time payments for attending training sessions, where those 

payments are not reimbursements for travel, food, and the like; and 
 after July 1, 2012, additional pay or a pay differential that is based solely on a 

member performing duties: 
 

 at a location that is different than the location at which the member regularly 
performs his or her job duties; or 

 outside of the United States and its insular areas, territories, and possessions, 
such as a location differential or hazard or hazardous duty pay. 

 
• Refunds.  This section has been reorganized into two sections:  one for refunds in the 

event of termination of employment8, and the other for refunds in the event of death9

 

, 
with additional revisions: 

 Refunds of Contributions: 
 

 Refunds are due to a member when: 
 

 a member terminates employment for reasons other than retirement, 
disability or death10

 a member is retired according to the Public Employees Retirement Act
; or 

11

 

, and 
that member made contributions to the fund prior to July 1, 2003. 

 Refund of contributions for service performed after July 1, 1957, will cancel all 
“prior service” credit which may have been credited to the member at the time 
of the refund. 

 Restoration of all withdrawn contributions and interest calculated at the refund 
rate will cause the prior service to be restored. 

 However, a person who was a member before July 1, 2010, and who had all 
member contributions refunded on or before June 30, 2010, is eligible to retire 

                                                                                                                                                           
7 Lump-sum payments for accrued annual leave made on or before July 1, 2010 are covered as annual salary only 
to a maximum of thirty days of such leave. 
8 2.82.3.9 NMAC, “Refunds of Contributions” 
9 2.82.3.10 NMAC, “Refunds of Contributions in the Event of the Death of Member or Beneficiary” 
10 Contributions made by an employer on behalf of a member are “employee contributions” and are subject to 
refund; employer contributions are not subject to refund (see 22-11-21(A)-(B) NMSA 1978). 
11 Chapter 10, Article 11 NMSA 1978 
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as if initially becoming a member on or before July 1, 2010, if they return to 
employment or return the withdrawn contributions and interest on or after 
July 1, 2010. 

 When a terminated member leaves a balance of $500 or less in their account, the 
account shall be closed into “unallocated income” after the member has been 
terminated for at least two years.  If the member returns to employment, the 
balance shall be restored to that member’s account.  If the member later claims a 
refund the amount shall be restored to the terminated member’s account from 
“unallocated income” and refunded. 

 When a terminated member receives a refund in excess of the amount due, the 
excess may be “closed out” into “unallocated income” after being outstanding 
for at least two years, if it does not exceed $1,000, and staff have made at least 
two attempts to contact the member and collect the excess.  If the member 
returns to employment, the excess shall be charged to their contribution account. 

 When a member receives a refund in excess of $1,000 over the amount due, and 
at least two attempts have been made to contact them to collect the excess 
refund, the director may pursue legal action for recovery. 

 
 Refunds in the Event of Death: 

 
 If a member dies without having vested, member contributions together with 

interest shall be refunded to the member’s beneficiary or estate. 
 In the event of the death of a vested member who did not select Option B12

 If a beneficiary defers payment after the member dies and requests a lump sum 
payment

 
benefits prior to the date of retirement, the member’s beneficiary may elect to 
receive a refund of the member’s contributions or to receive Option B benefits.  
Refunds and interest shall be paid to the beneficiary or the member’s estate. 

13

 Under Options B and C

 in lieu of Option B benefits, interest shall be calculated through the 
end of the calendar quarter prior to the completed request. 

14

 If a deceased member’s contribution is less than $1,000 and the beneficiary or 
member’s estate makes no written claim for it within one year from the date of 
the member’s death, payment may be made to the named beneficiary or, if none 
is named, to the person that the board determines to be entitled to the 
contribution under the laws of New Mexico. 

, if both the member and the beneficiary die before the 
total of the retirement benefits received by the member and the beneficiary equal 
the total contributions made by the member, the difference shall be paid to the 
member’s or the beneficiary’s estate. 

                                                 
12 Option B "Joint 100% Survivor" Benefit. Under Option B, the monthly benefit is reduced to provide a 
designated beneficiary with a 100% survivor's benefit for the rest of his or her life. The amount of the monthly 
benefit is based on the respective ages of the member and their beneficiary age at the time of retirement. 
Members may not name a non-spouse beneficiary who is more than 10 years younger. They may not change 
their beneficiary after the effective date of retirement. If the beneficiary dies before the member, monthly 
benefits will be adjusted up to the amount you would have received under the Option A "Straight Life" Benefit. 
13 See Section 22-11-29(F) NMSA 1978 
14 Option C "Joint 50% Survivor" Benefit. Monthly benefit is reduced to provide a beneficiary with a 50% 
survivor's benefit for the rest of his or her life. The beneficiary may not be changed after the effective date of 
retirement. Like Option B, if the beneficiary dies before the member, monthly benefits will be adjusted up to the 
amount you would have received under the Option A "Straight Life" Benefit. 



5 

• Return of Refunded Contributions and Retirement Eligibility.15

 

  Revisions to this 
section of the rule include: 

 Contributions which have been withdrawn by a member who terminated their 
employment may be returned to the fund with interest, without the member being 
required to return to employment, if: 

 
 employment was terminated for reasons other than retirement, death, or 

disability; 
 the member exempted himself or herself from the Educational Retirement Act; 

or 
 the member has not been reemployed following a period of disability during 

which the member received disability benefits. 
 

 Effective July 1, 2011, a member who has had all of their contributions refunded on 
or before June 30, 2010, is eligible to retire as if they became a member on or after 
July 1, 2010, if: 

 
 they were a member before July 1, 2010; or 
 returns to employment or returns the refunded contributions with interest, on or 

after July 1, 2010. 
 
The October 15, 2012 issue of the Register included the final adoption of amendments to the 
recently adopted “Member and Administrative Unit Contribution” rules, 2.82.3 NMAC (see 
Attachment 4, Adopted Rule 2.82.3, “Membership and Administrative Unit Contributions,” 
10/31/12). 
 
The adopted rule contains minor amendments to: 
 

• 2.82.3.2, Scope: 
 

 Prior to this amendment, this section of the rule, in its entirety, read, “This rule 
defines member contributions, refund of contributions, purchase of contributory 
service, and the payment of interest on refunds.” 

 The newly amended section now reads, “This rule defines earnings on which 
member contributions shall be made, refund of contributions, purchase of 
contributory employment and non-reported service, and the payment of interest on 
refunds.” 

 
• Several amendments to subsection headings of the rule, to better reflect the new version 

of the rule, adopted in the May31, 2012 issue of the Register, including: 
 

 2.82.3.8, previously entitled, “Earnings Covered” and now entitled, “Salary 
Covered; Salary Excluded”; 

 2.82.3.10, previously entitled, “Purchase of Contributory Employment,” and now 
entitled, “Refunds of Contributions in the Event of Death of Member or 
Beneficiary;” and 

                                                 
15 2.82.3.11 NMAC 
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 2.82.3.11, previously entitled, “Interest Credits and Payments on Member 
Contributions,” and now entitled, “Return of Refunded Contributions and 
Retirement Eligibility.” 



ATTACHMENT 1Repeal 2.82.3 NMAC, "Membership and Administrative 
Unit Contributions," 5/31/2012

SOURCE:  New Mexico Register 11/13/2012



ATTACHMENT 2Adopted Rule 2.82.3 NMAC, "Membership and Administrative 
Unit Contributions," 5/31/2012

SOURCE:  New Mexico Register 11/13/2012
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ATTACHMENT 3
Adoped Rule 2.82.2 NMAC,"Membership," 5/31/2012

SOURCE:  New Mexico Register 11/13/2012
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ATTACHMENT 4
Adopted Rule 2.82.3 NMAC, "Membership and Administrative 
Unit Contributions," 10/31/2012

SOURCE:  New Mexico Register 11/13/2012
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