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Executive Summary 
 

The Legislature created the New Mexico Civil Rights Commission (“the Commission”) 
during the 2020 Special Session to address one specific option for holding public officials 
accountable when they engage in misconduct.1 The United States Constitution protects important 
rights, and Congress long ago enacted a statute that provides a remedy when those rights are 
violated.2 The New Mexico Constitution also recognizes fundamental rights that protect the people 
from government overreach or abuse. But today—over 100 years after statehood—New Mexico 
still does not have a statute that allows the victims of state constitutional violations to recover in 
court. A majority of the Commission (“the Majority”) recommends that the Legislature fix that 
problem by enacting a New Mexico Civil Rights Act (“the Act”) that: 

 
1. Provides a cause of action allowing people to enforce the fundamental rights the New 

Mexico Constitution guarantees and recover for the deprivation of those rights; 
 

2. Specifies that qualified immunity will not be a defense to claims brought under the Act; 
 
3.  Allows for compensatory damages and equitable and injunctive relief, but not punitive 

damages; 
 
4. Allows those who prevail in a case brought under the Act to recover reasonable attorney 

fees; and  
 
5. Specifies that, consistent with New Mexico’s current law under which the state and 

local governments defend and indemnify their employees, public employees and 
officials will not bear the personal risk or responsibility for paying a judgment or 
settlement under the Act.  

 
The Act. A New Mexico Civil Rights Act providing victims of official misconduct a 

remedy under the state Constitution is long overdue. Almost 140 years ago, the United States 
Congress recognized that, in order for rights important enough to be embodied in the federal 
Constitution to have meaning, there has to be a remedy available when public employees and 
officials violate those rights. Congress provided that remedy through a straightforward statute: 42 
U.S.C. § 1983. The Legislature has not yet passed a law like Section 1983 to enforce the 
fundamental rights our state constitutional rights guarantees to the people of New Mexico. That 
leads to the bizarre circumstance where, for example, someone who slips and falls on government 
property can recover for their injuries, but a person who is denied any number of their fundamental 
rights under the state Constitution—including state rights to free speech, freedom of religion, 
freedom of elections, and the right to bear arms—cannot. It is time to hold public officials 
accountable for violating those rights through a state analogue to Section 1983. 

 
No Qualified Immunity. The Majority next recommends that the Legislature specify that 

qualified immunity will not be a defense to claims brought under the New Mexico Civil Rights 
Act. Qualified immunity is a judicially created defense to federal civil rights claims. The doctrine 

 
1 H.B. 5, 54th Leg., 1st Spec. Sess. (N.M. 2020). 
2 42 U.S.C. § 1983. 



 

 2 

prohibits courts from allowing such claims to go forward unless the plaintiff first establishes that 
their rights have been violated and demonstrates that the violation was already recognized by 
courts under “clearly established law.” The second part of the standard is daunting—plaintiffs 
generally lose unless there is a decision from the United States Supreme Court or the United States 
Court of Appeals for the Tenth Circuit finding a constitutional violation under nearly identical 
facts. In practice, this means that a victim of government misconduct cannot recover even when 
courts agree that their rights have been violated unless a public official previously violated the 
Constitution in the same way.  

 
Qualified immunity has drawn widespread criticism from judges, legal scholars, elected 

officials, and respected public figures across the ideological spectrum. Much of that criticism 
focuses on the fact that the doctrine denies people access to the courts without serving the purposes 
it is meant to serve. While the future of the defense under the federal Constitution is a matter for 
federal judges to determine, the Legislature determines what best serves New Mexico citizens. 
Here, refusing to allow government officials who break the law to be shielded from liability by 
qualified immunity is the right result.  

 
The Majority is sensitive to, and has carefully considered, concerns that public officials 

must have room to fulfill their important responsibilities in good faith. But the Majority does not 
believe that qualified immunity provides the answer to that concern. Instead, public officials’ 
reasonable, good faith conduct is protected through faithful application of substantive 
constitutional law by judges and careful instructions to juries in cases with enough merit to go to 
trial. Excessive force cases against law enforcement officers are a classic example. The Majority 
agrees that split-second decisions law enforcement officers must make in tense circumstances 
should not be second-guessed by judges and juries with the benefit of 20/20 hindsight. That is, 
however, already addressed in the substantive constitutional law. In addition, claims that a public 
official violated the Constitution (state or federal) consistently are evaluated under high 
standards—considerably higher than the standards that apply to, for example, a regular negligence 
case. Those standards provide the appropriate safeguards against liability for reasonable, good-
faith conduct.3 

 
Compensatory Damages and Equitable/Injunctive Only. On monetary damages, the 

Majority recommends allowing parties that prove a violation to recover for the loss they suffered 
(compensatory damages) but not punitive damages. Compensatory damages remedy the 
constitutional violation. Courts often refer to this as making the injured person whole (although 
money damages often are only a rough substitute for the harm). And while punitive damages are 
available under Section 1983, the Majority concluded there are strong policy reasons not to allow 
such damages under the New Mexico Civil Rights Act. For example, allowing for compensatory 
and not punitive damages will help avoid the risk of wildly divergent verdicts, allay insurability 
concerns, and protect the taxpayer and public revenue. Equitable relief should remain available, 
including the right to secure an injunction against unconstitutional conduct.  

 
Attorney Fees. Next, awarding reasonable attorney fees to those who prevail on state 

constitutional claims is essential if the Legislature wants the New Mexico Civil Rights Act to play 

 
3 Substantive law protections address concerns the Commission heard, particularly from law enforcement officers, 
based on the understandable desire to ensure judges and juries do not turn honest mistakes into liability.  
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a meaningful role in remedying constitutional violations. Congress authorizes attorney fees for 
federal constitutional violations. In addition, the Legislature has recognized that awarding attorney 
fees to prevailing parties is essential by providing for them in a long list of statutes, including in 
the state whistleblower statute4 and the Inspection of Public Records Act.5 Here, the issue is the 
violation of rights important enough to be enshrined in the state Constitution. Sometimes, the 
deprivation of those rights results in significant money damages. But often, the significance of the 
violation does not translate to large recoveries. Without an attorney fees provision, the important 
rights the New Mexico Constitution protects will rarely be vindicated.  

 
Indemnification. The Majority does not believe public employees and officials should 

bear the risk that they personally will have to pay a judgment against them or will individually be 
responsible for paying to settle a claim. Other states, including Colorado, have opened the door to 
public employees having to pay at least a portion of judgments against them. No one in the 
Majority believes New Mexico should do the same. The state already broadly indemnifies public 
employees, and the Majority believes the Legislature should leave that protection in place for 
claims under the New Mexico Civil Rights Act.  

 
Statute of Limitations. The Majority recommends a three-year statute of limitations with 

exceptions for minors, people who are incapacitated, and victims of childhood sexual abuse. For 
federal civil rights cases, the statute of limitations is three years, and the Majority believes New 
Mexicans should have the same amount of time to bring cases under the New Mexico Civil Rights 
Act. The Majority also recognizes that minors, people who are incapacitated, and victims of 
childhood sexual abuse have difficulty bringing these lawsuits quickly, and should not be forced 
to rely on others to make important decisions for them about whether to bring a claim to enforce 
their rights. To protect these vulnerable groups, the Majority recommends that they have more 
time. This is consistent with state laws already in place that govern the statute of limitations for 
these groups. Minors and people who are incapacitated would be able to bring their lawsuits under 
the New Mexico Civil Rights Act one year after they reach majority or are no longer incapacitated. 
For claims of childhood sexual abuse, lawsuits could be filed either on the plaintiff’s twenty-fourth 
birthday or three years after the plaintiff disclosed the sexual abuse to a licensed medical or mental 
health provider.  

 
Fiscal Impact/Insurance. The Legislature also charged the Majority with “review[ing] 

and assess[ing] the need for and costs of additional insurance policies for public employees and 
public bodies” if an act were adopted.6 The Majority was not surprised that local governments, 
particularly counties and some municipalities, are adamantly opposed to a New Mexico Civil 
Rights Act based primarily on fiscal concerns. While the Majority appreciates those concerns, they 
do not undermine the compelling justification for enacting a robust New Mexico Civil Rights Act. 
This is true for several reasons.  

 
First, the cost of protecting the rights of New Mexicans involves values fundamentally 

different from other budget questions the Legislature faces. Absent a statutory remedy for state 
constitutional violations, the Legislature is forcing the citizen who was harmed by government 

 
4 NMSA 1978, § 10-16C-4(A) (2010). 
5 NMSA 1978, § 14-2-12(D) (1993). 
6 H.B. 5, ¶ H. 
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misconduct to pay for the violation they suffered.  That is where things stand today. The 
Legislature therefore has to consider whether it wants to continue saving money by forcing those 
harmed by government misconduct to bear the cost for the state or responsible local government.  

 
Second, the actual costs of a New Mexico Civil Rights Act are difficult to quantify. 

Everyone who presented to the Commission agreed on this. The Commission sought substantial 
data from state and local governments related to the question, but the responses did not lead to a 
clear conclusion. It is clear, however, that there are reasons to doubt that adopting the Majority’s 
proposals will result in the significant costs that some have claimed. And the Majority is concerned 
that the inability to answer this question concretely in advance invites speculative doomsday 
scenarios that never will come to pass. The Majority also questions whether allowing New 
Mexicans to recover when the government violates their state constitutional rights actually will 
prevent any New Mexico government from securing adequate insurance. The inability to 
reasonably insure certainly was not proved during hours of presentations the Commission heard 
from those best situated to show that—unlike every other statute that preceded it—the New 
Mexico Civil Rights Act presents an uninsurable risk. 

 
That leaves the Legislature with a choice—do nothing out of fear of an unproven financial 

risk, or take action realizing that you may amend any statute you adopt to address problems that 
actually arise. The Majority obviously recommends that the Legislature move forward. As Justice 
Louis Brandeis stated: “It is one of the happy incidents of the federal system that a single 
courageous state may, if its citizens choose, serve as a laboratory; and try novel social and 
economic experiments without risk to the rest of the country.”7 Here, the Legislature is not 
undertaking anything unique—many other states allow their citizens to enforce their state 
constitutional rights and have successfully managed the costs of providing that relief—and the 
consequences of inaction are real.    

 
Law Enforcement Academy Recommendations. As a final matter, the Commission has 

some recommendations for improvements to the New Mexico Law Enforcement Academy 
(“LEA”). The LEA is not only responsible for police officer training, but also officer discipline, 
which it carries out through its authority to issue, deny, suspend or revoke certifications for police 
officers and telecommunicators. While the legislature did not ask the Commission consider the 
LEA, we believe that reforming the LEA would promote better discipline and training for law 
enforcement officers across the state. The LEA currently lacks the resources to conduct timely 
investigations which has caused a serious backlog of cases. This means officers who are under 
investigation for misconduct remain in their jobs while the investigations are pending for long 
periods. The LEA also lacks the ability to enforce its rules, and it is part of the Department of 
Public Safety, a larger law enforcement agency. This lack of independence means that the 
Department of Public Safety has authority over the same agency investigating law enforcement 
misconduct.  The Commission recommends changes in the following four areas: (1) the LEA needs 
to be restructured to give it independence from the Department of Public Safety and receive 
sufficient resources to effectively address police misconduct investigations; (2) the LEA should 
be given the ability to enforce its regulations, procedures, and directives; (3) the LEA should be 
required to maintain a database that tracks police misconduct; and (4) the LEA should be fully 

 
7 New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932). 
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funded in an amount sufficient to modernize its operations, fill and maintain all necessary staff 
positions, and implement the changes recommended by the Commission. 

  
This report is divided into twelve sections. The first is a draft of the proposed New Mexico 

Civil Rights Act. Then, the Majority has provided nine appendices, each of which addresses the 
Majority’s recommendations in more detail.  The Majority has also attached a spreadsheet that 
shows a summary of the public comment the Commission received as Appendix X.  The minority 
report is attached as Appendix XI. 
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DRAFT BILL 
 

xxTH LEGISLATURE - STATE OF NEW MEXICO _______________, 2020 
 

INTRODUCED BY 
 
 

DISCUSSION DRAFT 
 
 

AN ACT 
RELATING TO CIVIL RIGHTS; ENACTING THE NEW MEXICO CIVIL RIGHTS ACT; 
ALLOWING AN INDIVIDUAL TO BRING A CLAIM AGAINST A PUBLIC BODY OR 
PERSON ACTING ON BEHALF OF OR UNDER THE AUTHORITY OF A PUBLIC BODY 
FOR A VIOLATION OF THE INDIVIDUAL'S RIGHTS, PRIVILEGES OR IMMUNITIES 
ARISING FROM THE CONSTITUTION OF NEW MEXICO; PROHIBITING THE USE OF 
QUALIFIED IMMUNITY; MANDATING ATTORNEY FEES; PROVIDING A THREE-
YEAR STATUTE OF LIMITATIONS. 
 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO: 
 
 SECTION 1. [NEW MATERIAL] SHORT TITLE.—This act may be cited as the "New 
Mexico Civil Rights Act". 
 
 SECTION 2. [NEW MATERIAL] DEFINITION.—As used in the New Mexico Civil 
Rights Act, "public body" means the state and local governments and all advisory boards, 
commissions, committees, agencies or entities created by the Constitution of New Mexico or any 
branch of government that receives public funding, including political subdivisions, special 
taxing districts, school districts and institutions of higher education. 
 
 SECTION 3. [NEW MATERIAL] CLAIM FOR VIOLATIONS OF STATE 
CONSTITUTIONAL RIGHTS.— 
 A. It is unlawful for any public body or person acting on behalf of, under color of, or 
within the course and scope of the authority of a public body to subject, or cause to be subjected, 
any resident of New Mexico or other person within the state to the deprivation of any rights, 
privileges or immunities secured by the Constitution of New Mexico. 
 
 B.  Any person who claims to have suffered a deprivation of any rights, privileges or 
immunities secured by the Constitution of New Mexico due to acts or omissions of a public body 
or person acting on behalf of, under color of, or within the course and scope of the authority of a 
public body may maintain an action to establish liability and recover actual damages and 
equitable and injunctive relief in any district court of New Mexico.  
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C.  The remedies provided for in the New Mexico Civil Rights Act are not exclusive 

and shall be in addition to any other remedies provided for in any other law or available under 
common law. 
  
 SECTION 4. [NEW MATERIAL] PROHIBITING THE USE OF QUALIFIED 
IMMUNITY.—In any claim for damages or relief under the New Mexico Civil Rights Act, no 
public body or person acting on behalf of, under color of, or within the course and scope of the 
authority of a public body shall enjoy the defense of qualified immunity for causing the 
deprivation of any rights, privileges or immunities secured by the Constitution of New Mexico. 
 
 SECTION 5. [NEW MATERIAL] MANDATING ATTORNEY FEES.—The court shall 
award to any person who is successful in a court action to enforce the provisions of the New 
Mexico Civil Rights Act award reasonable litigation expenses and attorney fees for all work 
reasonably necessary to obtain the successful result. In determining litigation expenses and 
reasonable attorney fees, the court shall not exclude work on other claims that was inextricably 
intertwined with work performed to obtain the successful result under the New Mexico Civil 
Rights Act.  
 
 SECTION 6. [NEW MATERIAL] STATUTE OF LIMITATIONS AND 
ABATEMENT.— 
 A. Every claim permitted by the New Mexico Civil Rights Act shall be forever 
barred unless brought within three years from the date of the occurrence resulting in deprivation 
of any rights, privileges, or immunities secured by the New Mexico Constitution except as set 
forth in sections B and C or this statute.  
 B. For minors and incapacitated persons, the statute of limitations shall be extended 
so that they shall have one year from and after the termination of such incapacity within which to 
commence said actions.  
 C. For claims of childhood sexual abuse: 
  (1) an action must be commenced before the latest of the following dates: 
   (a) the first instant of the person's twenty-fourth birthday; or 
   (b) three years from the date that a person first disclosed the person's 
childhood sexual abuse to a licensed medical or mental health care provider in the context of 
receiving health care from the provider. 
  (2) as used in this section, “childhood sexual abuse” means conduct that, if 
prosecuted in a criminal matter, would constitute a violation of: 
  (a) NMSA 1978, Section 30-9-11, regarding criminal sexual penetration of a 
minor; 
  (b) NMSA 1978, Section 30-9-13, regarding criminal sexual contact of a minor; 
or 
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  (c) the Sexual Exploitation of Children Act. 
 D. No action pending in any court under this act shall abate by the death of either, or 
both, the parties thereto.  
 
 SECTION 7. [NEW MATERIAL] INDEMNIFICATION BY PUBLIC BODY.—Any 
judgment awarded pursuant to the New Mexico Civil Rights Act against a person acting on 
behalf of, under color of, or within the course and scope of the authority of a public body shall be 
paid by the public body. 
 
 SECTION 8. [NEW MATERIAL] WAIVER OF SOVEREIGN IMMUNITY.—The 
state of New Mexico, on behalf of itself and every public body within its jurisdiction, waives its 
sovereign immunity for all claims brought pursuant to the New Mexico Civil Rights Act. In any 
action brought pursuant to the New Mexico Civil Rights Act, the public body or person acting on 
behalf of, under color of, or within the course and scope of the authority of a public body shall 
not assert sovereign immunity as a defense or bar to such action. 
 
 SECTION 9. [NEW MATERIAL] RECORDS—Each public body shall maintain a file 
of all final judgments and settlements by the public body in cases involving claims under the 
New Mexico Civil Rights Act and attach to each judgment and settlement a copy of the 
complaint filed in that case. All judgments, settlements and complaints are public records subject 
to disclosure under the New Mexico Inspection of Public Records Act.  
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Appendix I: The Commission’s Work and Process 
 

The New Mexico State Legislature created the New Mexico Civil Rights Commission in 
the 2020 Legislative Special Session through House Bill 5. The Bill called for nine members to be 
appointed to the Commission with three members appointed by the governor and six members 
appointed by the New Mexico legislative council. The Commission was fully appointed on August 
14, 2020. 

 
The Commission held seven meetings, some of which were two hours long and some of 

which were three hours long, between August 21, 2020, and November 13, 2020. Each 
commissioner was asked if they had any recommendations for presentations and presenters. All 
requests for presenters were honored. At each meeting, Commissioners were able to question all 
presenters and make comments. The substance of each is detailed below. 

 
August 21, 2020: Retired Justice Richard Bosson and Mark Baker were elected chair and 

vice chair of the Commission, respectively. The scope of the Commission’s charge and the 
logistics of the Commission’s work were discussed. The State Risk Management Division 
presented an overview of civil rights claims they handle. The Commission decided to hire contract 
staff for the Commission. Alexandra Freedman Smith was hired shortly after this meeting to be 
the staff attorney for the Commission, and law students Abigail Bannon-Schneebeck and Jacques 
Chouinard were hired as support staff.  

 
September 3, 2020: The Commission heard presentations from Professor Michael Browde 

of the University of New Mexico School of Law, retired Judge Linda Vanzi, and attorney Andrew 
Schultz regarding the background of constitutional law and civil rights cases in New Mexico. 

 
September 18, 2020: The Commission heard presentations regarding qualified immunity 

from national experts and legal scholars Professors Joanna C. Schwartz of the UCLA School of 
Law, Alexander A. Reinert of the Cardozo School of Law, and James D. Pfander of the 
Northwestern Pritzker School of Law.  Each presenter is a national expert and scholar on civil 
rights law and qualified immunity. 

 
October 2, 2020: The Commission heard presentations from the New Mexico Municipal 

League, New Mexico Counties, and the New Mexico Public School Insurance Authority regarding 
the costs of a New Mexico Civil Rights Act and insurance for the Act. For the New Mexico 
Municipal League, executive director A.J. Forte, general counsel Clinton Nicely, and Farmington 
Police Chief and President of the New Mexico Association of Chiefs of Police Steve Hebbe 
presented to the Commission. Executive director Steve Kopelman, general counsel Grace Phillips, 
and insurance broker John Chino gave presentations on behalf of New Mexico Counties. For the 
New Mexico Public School Insurance Authority, executive director Richard Valerio and general 
counsel Martin Esquivel presented to the Commission.  

 
October 16, 2020: The Commission continued to hear presentations regarding costs and 

insurance for a New Mexico Civil Rights Act. The New Mexico Risk Management Division gave 
presentations through director Mark Tyndall and Cabinet Secretary Ken Ortiz. N.M. Counties gave 
another presentation where the Commission heard from Steve Kopelman, John Chino and their 
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chief of litigation, Brandon Huss. Maureen Sanders, professor of insurance law at the University 
of New Mexico School of Law, and attorney Katherine Wray also presented regarding costs and 
insurance.  

 
October 23, 2020: The director of the Law Enforcement Academy, Kelly Alzaharna, 

presented to the Commission regarding police officer discipline and training in New Mexico. 
Sandoval County Attorney Robin Hammer also gave a presentation regarding the New Mexico 
Civil Rights Act, qualified immunity, and indemnification. The Commission then discussed the 
issues raised in House Bill 5. After discussion, the commissioners voted on various provisions 
from the bill as follows: 

 
1. The commissioners voted 6–3 in favor of adopting a New Mexico Civil Rights Act. 

 
2. The commissioners voted 5–4 that qualified immunity to specifically exclude 

qualified immunity as a defense to the New Mexico Civil Rights Act. 
 

3. The commissioners voted 9–0 that government employees who violate the New 
Mexico Civil Rights Act should be indemnified. 
 

4. The commissioners voted 9–0 in favor of making compensatory damages available 
under the New Mexico Civil Rights Act. 
 

5. The commissioners voted 9–0 in favor of allowing injunctive and equitable relief 
to be available under the New Mexico Civil Rights Act. 
 

6. The commissioners voted 5–4 against making punitive damages available under the 
New Mexico Civil Rights Act. 
 

7. The commissioners vote 5–4 in favor of authorizing attorney’s fees to be awarded 
to a successful plaintiff. 

 
 The commissioners decided that the majority position would be included in this report to 
the Legislature as required by House Bill 5, Section I. The commissioners who disagreed with the 
Majority decided to submit a minority report.8 

 
November 13, 2020: The commissioners discussed the following: a statute of limitations 

for the New Mexico Civil Rights Act, recommendations regarding the Law Enforcement 
Academy, recommendations to the legislature including the possibility of a cap on damages, 
including a provision in the draft bill for record keeping and making records of settlements and 
judgements under the New Mexico Civil Rights Act available under the Inspection of Public 
Records Act, and making the public comments the Commission received accessible to the 
legislature. The Commission also discussed the draft report and bill that were circulated by staff. 

 
In addition to the presentations at Commission meetings, the Commission also considered 

the information it requested from various government entities. The Commission sent letters to the 
 

8 See Appendix 11.  
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Risk Management Division, the New Mexico Municipal League, New Mexico Counties, and the 
New Mexico Public School Insurance Authority requesting detailed information regarding the 
number of civil rights claims they covered, the amounts they paid for these claims, information 
regarding both plaintiff’s and defendant’s attorney fees and costs, and information about insurance 
coverage, policies, premiums, and actuarial studies. The Commission also requested information 
from the Law Enforcement Academy regarding the disciplinary process and training for police 
officers in New Mexico. The information provided in response to these requests was discussed in 
the Commission meetings. This information is available on the Commission’s website.9  

 
Due to the COVID-19 pandemic, in-person public comment was not possible, so the 

Commission created a public comment mechanism through its website to solicit public input 
regarding the Commission’s work. To facilitate public comment, the Commission created a 
questionnaire asking for people’s thoughts on a New Mexico Civil Rights Act, qualified immunity, 
indemnification, and costs. People could also submit a general statement in lieu of or in addition 
to answering the questionnaire.  

 
The Commission received 182 public comments. These included comments on behalf of 

individuals, organizations, and government entities. The Commission also received two videos 
from people who had been involved in civil rights lawsuits. Three counties submitted resolutions 
against a New Mexico Civil Rights Act and in favor of having qualified immunity available as a 
defense. One organization submitted a draft bill for the legislature. A summary of the responses 
for questions 1-4 of the questionnaire is attached as Appendix X. All public comments can be 
viewed on the Commission’s website.10 The results for each question are provided below. 

 
 

Questions Asked in Public Comment Questionnaire and Responses 
Question 1: The New Mexico Constitution provides rights to the people in this state, but 
currently there is not a statute or private right of action that allows people to recover when these 
rights are violated. Do you support a civil cause of action that would allow a person to bring a 
lawsuit to recover for violations of their rights under the New Mexico Constitution? Please 
explain why or why not. 
Yes: 124 No: 42 Unclear:14 
Question 2: Do you believe allowing people to bring lawsuits to recover for violations of the 
New Mexico Constitution would improve how Government agencies and officials operate 
and/or the policies and procedures they create? 
 
Yes: 122 No: 42 Unclear: 15 
Question 3: If you are familiar with the doctrine of qualified immunity, do you believe qualified 
immunity should be a defense to a lawsuit for violations of the New Mexico Constitution? 
 
Yes: 51 No: 116 Unclear: 16 
Question 4: Should government actors found liable for civil rights violations be 
indemnified in such actions by either their government employer or its insurers? 
 

 
9 See https://www.generalservices.state.nm.us/crc.aspx. 
10 https://www.generalservices.state.nm.us/crc.aspx. 
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Yes: 100 No: 25 Unclear: 47 
Question 5: If it is shown that adding a civil rights action will lead to increased costs to 
government for legal defense, payment of judgments, insurance, etc., would that affect your 
opinion? 
 
This question did not ask for a yes or no answer, and the responses varied.  

 
 
 The Commission website not only solicited public comment, but also provided documents, 
information, agendas for meetings, and meeting minutes. The public was able to view all meetings 
live or watch recordings of the meetings via the Legislature’s website. Approved minutes of each 
meeting were also posted on the website for the public to read. 
 
 Commission staff conducted research and prepared materials for the commissioners to 
consider including information regarding the New Mexico Constitution, the New Mexico Tort 
Claims Act, 42 U.S.C. § 1983, qualified immunity, and the spreadsheet summary of the public 
comments received. After the commissioners voted on the issues presented in House Bill 5, the 
staff also drafted this report to the legislature pursuant to House Bill 5, Section I. Commissioners 
were able to provide their input regarding the report at the November 13, 2020 meeting and via 
email. The staff incorporated this input into another report that was circulated to all commissioners 
before being finalized. This report reflects the final product of the majority of the Commission. 
The commissioners who were in the minority have also submitted a report.  
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Appendix II: Rationale for the New Mexico Civil Rights Act 
 

The New Mexico Constitution provides a robust Bill of Rights to the people of New 
Mexico.11 However, “[t]he substance of constitutional rights is meaningless if state actors can 
violate those rights with impunity. Such rights would become, in James Madison’s words, 
‘parchment barriers’—symbolic commitments to individual liberty that do nothing in practice to 
deter or prevent unlawful misconduct by government agents.”12 That has been true in New Mexico 
since the state Constitution was adopted. Current New Mexico law is no substitute for the New 
Mexico Civil Rights Act, and the Legislature should step in now to address this problem.13  
 

The United States Constitution is the “supreme law of the land,”14 and the powers not 
delegated by the federal Constitution are reserved to the states.15 This means each state must 
provide at least those rights provided by the United States Constitution, but may also grant greater 
rights to its citizens.16 New Mexico has done so in its Constitution, and there are meaningful 
differences between our Constitution and the federal Bill of Rights. 

 
New Mexico State 

Constitution 
United States Constitution Notable NM 

Difference17 
Art. II, § 6: Right to Bear 
Arms 
No law shall abridge the right of the 
citizen to keep and bear arms for 
security and defense, for lawful 
hunting and recreational use and for 
other lawful purposes, but nothing 
herein shall be held to permit the 
carrying of concealed weapons. No 
municipality or county shall regulate, 
in any way, an incident of the right to 
keep and bear arms. 
 

U.S. CONST. amend. II: Right to 
Bear Arms  
A well-regulated Militia, being necessary to 
the security of a free State, the right of the 
people to keep and bear Arms, shall not be 
infringed. 
 

The right to bear arms in 
the NM Constitution is 
broader than the federal 
Constitution.  

Art. II, § 8: Freedom of 
Elections 
All elections shall be free and open, 
and no power, civil or military, shall 
at any time interfere to prevent the 
free exercise of the right of suffrage. 

No analog in the U.S. 
Constitution. 

The NM Constitution 
provides a right to freedom 
of elections that is absent 
from the federal 
Constitution. 

 
11 See N.M. CONST. art. II. 
12 Jay Schweikert, Qualified Immunity: A Legal, Practical, and Moral Failure, CATO INSTITUTE, Policy Analysis 
No. 901 (September 14, 2020), https://doi.org/10.36009/PA.901. 
13 The Commission voted 6-3 in favor of creating a New Mexico Civil Rights Act. 
14 U.S. CONST. art. VI. 
15 U.S. CONST. amend X. 
16 See generally Linda M. Vanzi, Andrew G. Schultz, & Melanie B. Stambaugh, State Constitutional Litigation in 

New Mexico: All Shield and No Sword, 48 N.M. L. REV. 302 (2018). 
17 This chart presents a non-exhaustive list of differences between the federal and New Mexico Constitution. There 
are more differences not listed, but this chart provides some examples. 
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Art. II, § 11: Freedom of 
Religion 
Every man shall be free to worship 
God according to the dictates of his 
own conscience, and no person shall 
ever be molested or denied any civil or 
political right or privilege on account 
of his religious opinion or mode of 
religious worship. No person shall be 
required to attend any place of 
worship or support any religious sect 
or denomination; nor shall any 
preference be given by law to any 
religious denomination or mode of 
worship. 

U.S. CONST. amend. I: Rights to 
Religion, Speech, Press, Assembly, 
Petition 
Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the 
freedom of speech, or of the press, or the 
right of the people peaceably to assemble, 
and to petition the Government for a redress 
of grievances. 
 

The religious rights in the 
N.M. Constitution are 
broader than federal 
Constitution.  

Art. II, § 17: Freedom of 
Speech and Press; Libel 
Every person may freely speak, write 
and publish his sentiments on all 
subjects, being responsible for the 
abuse of that right; and no law shall 
be passed to restrain or abridge the 
liberty of speech or of the press. In all 
criminal prosecutions for libels, the 
truth may be given in evidence to the 
jury; and if it shall appear to the jury 
that the matter charged as libelous is 
true and was published with good 
motives and for justifiable ends, the 
party shall be acquitted. 

U.S. CONST. amend. I: Rights to 
Religion, Speech, Press, Assembly, 
Petition 
Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the 
freedom of speech, or of the press, or the 
right of the people peaceably to assemble, 
and to petition the Government for a redress 
of grievances. 

 

The free speech rights in 
the N.M. Constitution are 
broader than the federal 
Constitution.  
 
There is no express 
provision about libel in the 
federal Constitution. 

Art. II, § 18: Due Process; 
Equal Protection; Sex 
Discrimination 
No person shall be deprived of life, 
liberty or property without due 
process of law; nor shall any person 
be denied equal protection of the 
laws. Equality of rights under law 
shall not be denied on account of the 
sex of any person. The effective date 
of this amendment shall be July 1, 
1973.  
 

U.S. CONST. amend. XIV: Due 
Process; Equal Protection 
All persons born or naturalized in the United 
States and subject to the jurisdiction thereof, 
are citizens of the United States and of the 
State wherein they reside. No State shall 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of 
the United States; nor shall any State deprive 
any person of life, liberty, or property, 
without due process of law; nor deny to any 
person within its jurisdiction the equal 
protection of the laws. 

The N.M. Constitution 
includes an equal rights 
amendment for women 
which bans denial of rights 
on the basis of sex; the 
federal Constitution 
contains no such provision 
 

Art. II, § 21: Imprisonment 
for Debt 
No person shall be imprisoned for 
debt in any civil action. 

No analog in the U.S. Constitution. 
 

The N.M. Constitution 
prohibits imprisonment for 
debt. 

 

 
Victims of federal constitutional violations can seek redress through 42 U.S.C.§ 1983. This 

law was passed as part of the Ku Klux Klan Act of 187118 and states that every person who, under 
color of law, “subjects… any citizen… to the deprivation of any rights, privileges, or immunities 

 
18 Jamison v. McClendon, No. 3:16-CV-595-CWR-LRA, 2020 WL 4497723, at *10 (S.D. Miss. Aug. 4, 2020).  
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secured by the Constitution… shall be liable to the party injured.”19 New Mexico does not have a 
parallel statute that allows people to recover for violations of their state constitutional rights. The 
Majority believes addressing this problem is long overdue. And by stepping in to provide a remedy 
for state constitutional violations, New Mexico will join a growing list of states that have taken 
this important step.20 Six states have done so by statute:  

 

    
States with a Statutory 

Analogue to Section 1983 
  

  

State  Statutory Analogue to § 1983  Additional Info  
Arkansas  ARK. CODE ANN. §§16-123-101 to -108 Includes attorney’s fees 

 

California  CAL. CIV. CODE § 52.1  Includes attorney’s fees 

Colorado  COLO. REV. STAT. ANN. § 13-21-131 Includes attorney’s fees; 
only applies to “peace officers”  

Massachusetts  MASS. GEN. LAWS ch. 12, § 11I  Includes attorney’s fees 

Nebraska  NEB. REV. STAT. §20-148 No attorney’s fees provision 

New Jersey  N.J. REV. STAT. § 10:6-2  Includes attorney’s fees 

 
 Courts in another sixteen states have recognized a cause of action for state constitutional 

violations in various contexts (some of which are limited in scope):  
  

    
States with a Common Law 

Analogue to Section 1983 
  

  

State  Common Law Analogue to Section 1983  Additional Info  

Alaska  Yes, restricted  Only for flagrant violations. 

Connecticut  Yes, restricted  Only specifically recognizes search and 
seizure and false arrest. 

Illinois  Yes, restricted  Only recognizes search and seizure. 

 
19 42 U.S.C. § 1983. 
20 See Vanzi, Schultz, & Stambaugh, supra note 5, at 308-10. 
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Iowa  Yes, restricted  Only specifically recognizes right of 
persons, searches & seizures, due 

process, equal protection. 

Louisiana  Yes, restricted  Only specifically recognizes right to 
privacy. 

Maryland  Yes, restricted Only specifically recognizes due process 
and search and seizure claims. 

Michigan  Yes, restricted  Restricted to due process claims alone. 
 

Mississippi  Yes, restricted  Only recognizes search and seizure 
claims. 

Montana  Yes, restricted  Only recognizes due process, search and 
seizure, and privacy claims. 

New York  Yes, restricted  Only recognizes equal protection and 
search and seizure claims. 

North Carolina  Yes, restricted  Only recognizes free speech, due 
process, and claims for all other rights in 
the state’s Declaration of Rights where 
there is no analogous statutory cause of 

action. 

Utah  Yes, restricted  Restricted to rights that are self-
executing and situations where the 
constitutional violation is flagrant, 

existing remedies do not redress the 
injury, and equitable relief will not 

redress the injuries. 

Vermont  Yes, restricted  Specifically recognizes claims for 
common benefits, search and seizure, 
freedom of speech and of the press. 

Virginia  Yes, restricted  Only recognizes due process claims, 
specifically property deprivation and 

self-executing provisions. 

West Virginia  Yes, fairly broad  Specifically recognizes due process and 
excessive force claims. 

WV courts generally imply that private 
causes of action exist for all violations 

of the WV Constitution. 
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Wisconsin  Yes, restricted  Specifically recognizes due process 
claims; for other violations, plaintiffs 

must demonstrate an intentional 
violation of the state Constitution. 

 
Existing New Mexico law is no substitute for the statute the Majority recommends.21 In 

particular, the New Mexico Tort Claims Act (“NMTCA”) only allows people to bring suit against 
New Mexico governmental actors in limited circumstances, including negligent operation of a 
building,22 operation of a vehicle,23 and in the provision of medical care.24 It prohibits legal action 
for violations of state constitutional rights against all government employees except for law 
enforcement officers.25 And even with law enforcement officers, the right to recover for state 
constitutional violations under the NMTCA is limited in ways the New Mexico Civil Rights Act 
would correct. The NMTCA limits constitutional claims against law enforcement officers to those 
involving personal injury, bodily injury, wrongful death and property damage, does not allow for 
attorney fees, and imposes outdated caps on damages.26 

 
Thus, if a person’s free speech rights under the state Constitution are violated by any public 

official, including a law enforcement officer, they typically have no recourse under the NMTCA 
at all since such claims rarely involve personal injury or property damage. Even within the subset 
of state constitutional claims a person can bring against law enforcement officers, the NMTCA 
imposes limitations inconsistent with the significant role constitutional rights play in our society. 
The Majority believes that a New Mexico Civil Rights Act is a better way to afford state 
constitutional protections to citizens.  

 
 
 
 
 
 
 
 
 

 
21 NMSA 1978, § 41-4-1 (1981). 
22 NMSA 1978, § 41-4-6 (1977). 
23 NMSA 1978, § 41-4-5 (1977). 
24 NMSA 1978, §§ 41-4-9, -4-10 (1978). 
25 NMSA 1978, § 41-4-12 (2020). 
26 The NMTCA allows people to bring suit against law enforcement officers for:  
 

[P]ersonal injury, bodily injury, wrongful death or property damage resulting from assault, battery, 
false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, defamation 
of character, violation of property rights, the independent tort of negligent spoliation of evidence or 
the independent tort of intentional spoliation of evidence, failure to comply with duties established 
pursuant to statute or law or any other deprivation of any rights, privileges or immunities secured 
by the constitution and laws of the United States or New Mexico when caused by law enforcement 
officers while acting within the scope of their duties. 

 
§ 41-4-12. See also NMSA 1978, § 41-4-19 (2007) (stetting statutory damages caps on NMTCA claims). 
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The following chart lays out the differences between the NMTCA and Section 1983: 
 
 

Statute New Mexico Tort Claims Act 
NMSA (1978) § 41-4-1 et. seq. 

42 U.S.C § 1983 

Lawsuits 
Against Public 
Employees for: 

Allows lawsuits for bodily injury, wrongful death or 
property damage caused by the negligence of public 
employees while acting under color of law involving: 
• Operation or maintenance of any motor vehicle, 

aircraft, or watercraft  
• Allows lawsuits for bodily injury, wrongful death 

or property damage caused by the negligence of 
public employees while acting under color of law 
involving:  

• Operation or maintenance of any motor vehicle, 
aircraft, or watercraft  

• Operation or maintenance of any building, public 
park, machinery, equipment or furnishings  

• Operation of airports  
• Operation of public utilities  
• Operation of any hospital, infirmary, mental 

institution, clinic, dispensary, medical care home 
or like facilities  

• Provision of health care services (for licensed 
health care workers)  

• Construction, and in the subsequent maintenance, 
of any bridge, culvert, highways, roadway, street, 
alley, sidewalk, or parking area  

• Law enforcement officers- lawsuits can be 
brought against law enforcement officers for 
personal injury, bodily injury, wrongful death or 
property damage resulting from assault, battery, 
false imprisonment, false arrest, malicious 
prosecution, abuse of process, libel, slander, 
defamation of character, violation of property 
rights, failure to comply with duties established 
under statute or law or deprivation of any rights, 
privileges or immunities secured by the 
Constitution and laws of the United States or 
New Mexico when caused by law enforcement 
officers while acting within the scope of their 
duties  
 

Limited to only the enumerated exceptions and 
persons (No education, CYFD, elected bodies, etc.) 
 
For all except law enforcement officers:  
• Violations of constitutional rights are not 

actionable.  
 

For law enforcement officers: 
• Limited to personal injury, bodily injury, 

wrongful death and property damage (e.g. would 
not cover a constitutional violation for which 

Allows lawsuits against any person 
acting under color of law who 
“subjects, or causes to be subjected, 
any citizen of the United State or 
other person within the jurisdiction 
thereof to the deprivation of any 
privileges, or immunities secured by 
the Constitution and laws…” 
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there is no personal injury or property damage 
such as a free speech violation)  
 
  

Caps on damages are set by NMSA 1978, § 41-4-19: 
1.  $200,000 for property damage 
2.  $300,000 for past and future medical expenses 
3.  $400,000 to any person for any number of claims 
arising out of a single occurrence other than property 
damage and medical expenses    
4.  The total liability for all claims under (1) and (3) 
that arise out of a single occurrence shall not exceed 
$750,000. 

Provides 
Attorney’s 
Fees? 

No. Yes. See 42. U.S.C. § 1988. 

Qualified 
Immunity? 

No. Yes. 

Individuals 
Indemnified? 

Yes. See NMSA (1978) § 41-4-4. Yes, in New Mexico.  State statute 
indemnifies public employees for 
constitutional violations in cases 

brought under 42 U.S.C. § 1983. See 
NMSA (1978) § 41-4-4. 
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Appendix III: Qualified Immunity Should Not Be A Defense under the New Mexico 
Civil Rights Act 

 
Qualified immunity has been widely criticized by judges, legal scholars, elected officials, 

and respected public figures across the ideological spectrum. Much of that criticism focuses on the 
fact that qualified immunity denies people a remedy in court without satisfying the purposes it is 
meant to serve. While the future of the defense in federal court is a matter for federal judges to 
resolve, the Legislature works on a clean slate in determining what best serves New Mexico public 
policy on civil rights. The Majority believes that importing qualified immunity as a defense would 
be a mistake.  

 
What is qualified immunity?  
 
When Congress enacted Section 1983 in 1871, it spoke in clear and broad language: anyone 

who violates someone’s federal constitutional rights “shall be liable” to the injured party.27 In 
1967, however, the United States Supreme Court sharply limited Section 1983’s reach by creating 
the doctrine of qualified immunity.28 The doctrine renders government actors immune from suit 
even if they violate the Constitution.29 To overcome this defense, the plaintiff must show two 
things: (1) that the government actor violated his or her constitutional right; and (2) that there is 
clearly established law showing that the right was violated.30  

 
Qualified immunity has drawn widespread, bipartisan criticism. 
 
Federal judges at all levels and across the ideological spectrum have criticized qualified 

immunity. Justice Sonia Sotomayor and the late Justice Ruth Bader Ginsburg wrote that the 
doctrine “tells officers that they can shoot first and think later, and it tells the public that palpably 
unreasonable conduct will go unpunished.”31 Justice Clarence Thomas has expressed “strong 
doubts” about qualified immunity,32 while the late Justice Antonin Scalia stated that the Court’s 
“treatment of qualified immunity under 42 U.S.C. § 1983 has not purported to be faithful to the 
common-law immunities that existed when Section 1983 was enacted, and that the statute 
presumably intended to subsume.”33  

 
Judges from lower courts have also criticized qualified immunity. Judge L. Steven Grasz, 

a recent appointee to the Eight Circuit, explained that “[i]n the context of violations of 
constitutional rights by state officials, application of [qualified immunity] imposes a judicially 
created exception to a federal statute that effectively prevents claimants from vindicating their 

 
27 42 U.S.C. § 1983. 
28 Pierson v. Ray involved a group of Black ministers who brought a federal civil rights claim after they were 
arrested for using segregated bus facilities. 386 U.S. 547 (1967). The Court held that the police officers “should not 
be liable if they acted in good faith and with probable cause in making an arrest under a statute that they believed to 
be valid.” Id. at 555. See also Joanna C. Schwartz, The Case Against Qualified Immunity, 93 Notre Dame L. Rev. L. 
Rev. 1797, 1801 (2018). 
29 Harlow v. Fitzgerald, 457 U.S. 800, 817-18 (1982). 
30 Id. at 818. 
31 Kisela v. Hughes, 138 S. Ct. 1148 (2018) (Sotomayor, J., dissenting) (Justice Ginsberg joined Justice Sotomayor 
in dissent). 
32 Baxter v. Bracey, 140 S. Ct. 1862, 1865 (Mem.) (Thomas, J., dissenting from denial of certiorari). 
33 Crawford-El v. Britton, 523 U.S. 574, 611 (1998) (Scalia, J., dissenting). 
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constitutional rights. The law is never made clear enough to hold individual officials liable [under] 
42 U.S.C. § 1983.”34 Judge James O. Browning, a respected conservative who serves as a New 
Mexico federal district court judge has concluded that: “[I]n a day when police shootings and 
excessive force cases are in the news, there should be a remedy when there is a constitutional 
violation, and jury trials are the most democratic expression of what police action is reasonable 
and what action is excessive. If the citizens of New Mexico decide that state actors used excessive 
force or were deliberately indifferent, the verdict should stand, not be set aside because the parties 
could not find an indistinguishable Tenth Circuit or Supreme Court decision.”35  

 
Criticisms of qualified immunity are not limited to the judiciary. Elected officials have also 

harshly criticized the doctrine, including a bipartisan coalition in the U.S. House of 
Representatives that introduced legislation to abolish the doctrine entirely.36 Colorado recently 
passed a law much like the proposed New Mexico Civil Rights Act. That statute, which is limited 
to law enforcement officers, does not allow qualified immunity as a defense.37 Other state 
legislatures are also considering laws to eliminate qualified immunity.  

 
2020 State Legislation Addressing Qualified Immunity 

 
State Legislation Effect Status 
Colorado S.B. 217 (2020) Provides a state constitutional claim for 

violations of civil rights by police 
officers; abolishes qualified immunity 
as a defense in these cases; provides 
partial indemnification of officers but 
also imposes individual liability for 5% 
of judgment or $25,000, whichever is 
less.  

Passed, 
codified. 

Kentucky H.B. 177 (Jan. 7, 
2020) 

Codifies qualified immunity for torts 
arising from the operation of law 
enforcement vehicles. 

Introduced. 

Louisiana H.B. 51 (June 8, 
2020) 

Eliminates qualified immunity for law 
enforcement officers as a defense to in 
wrongful death and use of force claims. 

Introduced. 

Missouri H.B. 30 (Aug. 7, 
2020) 

Creates a state cause of action for 
violations of constitutional rights; 
provides for attorney’s fees; abolishes 
qualified immunity as a defense in 
constitutional actions. 

Introduced. 

New Jersey A.B. 4578 (Aug. 25, 
2020) 

Shifts burden to establish qualified 
immunity from plaintiffs to law 
enforcement officers in use of force or 

Introduced. 

 
34 Kelsay v. Ernst, 933 F.3d 975, 987 (8th Cir. 2019) (Grasz, J., dissenting). 
35 Manzanares v. Roosevelt Cty. Adult Det. Ctr., 331 F.Supp.3d 1260, 1293 (D.N.M. 2018).  
36 Ending Qualified Immunity Act, H.R. 7084, 116th Cong. (2020). 
37 COLO. REV. STAT. § 13-21-131(2)(b) (2020). 
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deadly force cases brought under the 
New Jersey Civil Rights Act. 

New York S.B. 8668 (Aug. 21, 
2020) 

Provides a state cause of action for 
deprivation of any state or federal 
constitutional right by a public 
employee; establishes a fee shifting 
provision; abolishes qualified immunity 
as a defense; allows the state attorney 
general to seek civil penalties. 

Introduced. 

Virginia S.B. 5065 (Aug. 26, 
2020) 

Creates a civil claim for deprivation of 
rights by law enforcement officers 
under the state constitution; provides 
for compensatory and punitive 
damages; abolishes qualified immunity; 
indemnifies individual officers. 

Introduced. 

 
Further still, the American Civil Liberties Union has called on the Supreme Court to 

“abolish qualified immunity and return Section 1983 to its original meaning.”38 Three national 
think tanks widely recognized as the conservative libertarian counterparts to the ACLU—the Cato 
Institute, the Institute for Justice and Americans for Prosperity—all likewise have weighed in 
against continuing to recognize qualified immunity in federal court. The Cato Institute has called 
qualified immunity “one of the most obviously unjustified legal doctrines in our nation’s 
history.”39 Beyond writing to the Commission to express support for the recommendations set out 
in this report, the Institute for Justice submitted a model statute for the Commission’s consideration 
that rejects qualified immunity and goes beyond the Commission’s recommendations in a number 
of other areas.40 Consistent with the national organization’s position, Americans for Prosperity-
New Mexico wrote to the Commission that it “strongly believes that public officials who violate 
the constitutional rights of New Mexicans should be held accountable, as the rule of law demands” 
and “commend[ing] the Commission for recommending a ‘New Mexico Civil Rights Act’ to 
remove qualified immunity as a defense to ensure that such accountability becomes a reality.”41  

 
Respected public figures and the media have highlighted similar concerns with qualified 

immunity. Conservative commentator George Will has called on the United States Supreme Court 
to “rethink” qualified immunity due to its effects on both the general public and law enforcement 
officers “tainted by the unpunished unconstitutional behavior of a few.”42 Additionally, a diverse 

 
38 April Rodriguez, Lower Courts Agree—It’s Time to End Qualified Immunity, ACLU (Sept. 10, 2020), 
https://www.aclu.org/news/criminal-law-reform/lower-courts-agree-its-time-to-end-qualified-immunity/. 
39 Schweikert, supra note 4. Mr. Schweikert testified at some length before the House of Representative’s Criminal 
Justice Reform Subcommittee on August 10, 2020 to further express the Cato Institute’s opposition to qualified 
immunity. 
40 Letter from Keith W. Neely on behalf of the Institute for Justice to the Commission (Oct. 29, 2020) (on file with 
the New Mexico Civil Rights Commission). 
41 Letter from Brenda Boatman on behalf of Americans for Prosperity-New Mexico to the Commission (Oct. 31, 
2020) (on file with the New Mexico Civil Rights Commission). 
42 George F. Will, This Doctrine Has Nullified Accountability for Police. The Supreme Court Can Rethink It, 
WASHINGTON POST (May 13, 2020), https://www.washingtonpost.com/opinions/will-the-supreme-court-rectify-its-
qualified-immunity-mistake/2020/05/12/05659d0e-9478-11ea-9f5e-56d8239bf9ad_story.html. 
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group of media outlets including The New York Times,43 The Wall Street Journal,44 and The New 
Republic45 have all published searing criticisms of the doctrine.  

 
Finally, individual New Mexicans weighed in on this issue by submitting public comment 

to the Commission, primarily in the form of submissions through the Commission’s website. 
Joining the national chorus detailed above, most comments the Commission received also 
advocated against recognizing qualified immunity as a defense to claims under the New Mexico 
Civil Rights Act.46  

 
 A review of cases where courts have applied qualified immunity illustrates the harsh impact 
the doctrine has on an injured person’s right to even try to pursue relief in court. Examples include:  
 

 

  SAMPLE OF QUALIFIED IMMUNITY CASES 

Corbitt v. Vickers, 929 F.3d 1304 (11th Cir. 2019): Dismissing civil rights case against an 
officer who, hunting a fugitive, ended up at the wrong house and forced six children, including 
two children under the age of three, to lie on the ground at gunpoint. The officer tried to shoot 
the family dog but missed and shot a 10-year-old child lying face down, 18 inches away from 
the officer. The court held that the case had to be dismissed because there was no prior case 
where an officer accidentally shot a child laying on the ground while the officer was aiming at 
a dog.  

Jessop v. City of Fresno, 936 F.3d 937 (9th Cir. 2019): Granting qualified immunity to 
officers sued for stealing hundreds of thousands of dollars in cash and rare coins while 
executing a search warrant. The court stated, “We recognize that the allegation of any theft by 
police officers—most certainly the theft of over $225,000—is deeply disturbing. Whether that 
conduct violates the Fourth Amendment’s prohibition on unreasonable searches and seizures, 
however, would not be clear to a reasonable officer.” (Internal quotations omitted) 

Doe v. Woodard, 912 F.3d 1278 (10th Cir. 2019): Granting qualified immunity for social 
worker who, without a warrant, “took color photographs of [a preschooler’s] naked body.” The 
child’s mother only learned of the search when the child told her that she hoped not to see the 
social worker because “I don’t like it when she takes all my clothes off.” Although precedent 
established that a police officer could not engage in this type search without a warrant, there 

 
43 Editorial Board, How the Supreme Court Lets Cops Get Away With Murder, N.Y. TIMES (May 29, 2020), 
https://www.nytimes.com/2020/05/29/opinion/Minneapolis-police-George-Floyd.html. 
44 Robert McNamara, Tear-Gas Grenades and ‘Qualified Immunity’, WALL ST. J. (Jan. 15, 2020), 
https://www.wsj.com/articles/tear-gas-grenades-and-qualified-immunity-11579133525. 
45 Matt Ford, To Protect and Serve, or Pilfer and Steal? THE NEW REPUBLIC (April 17, 2020), 
https://newrepublic.com/article/157342/supreme-court-police-qualified-immunity. 
46 See https://www.generalservices.state.nm.us/crc.aspx. 
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was no prior case involving a social worker.  

A.M. v. Holmes, 830 F.3d 1123 (10th Cir. 2016): Qualified immunity granted to officers who 
arrested a 13-year-old child for burping in gym class despite state law establishing that officers 
could not arrest schoolchildren for “noises or diversions” that merely “disturb the peace or 
good order” of individual classes. Then-judge (and now U.S. Supreme Court Justice) Gorsuch 
dissented. 

Allah v. Milling, 876 F.3d 48 (2d. Cir. 2017): Qualified immunity granted for prison guards 
who kept a man awaiting trial on drug charges in extreme solitary confinement for seven 
months. His alleged misconduct was asking to speak with a Lieutenant about why he could not 
visit the commissary. The court held that his constitutional rights were violated, but there were 
no prior cases concerning the particular practices employed by the prison.  

Kelsay v. Ernst, 933 F.3d 975 (8th Cir. 2019) (en banc): Qualified immunity granted to a 
police officer on a claim that he grabbed a 5-foot tall, 130-pound woman in a bear hug and 
body slammed her to the ground, breaking her shoulder and knocking her unconscious. The 
woman was neither fleeing nor resisting arrest, and she posed no threat to the officer or anyone 
else. The court held that it was not clearly established that an officer could not use a takedown 
maneuver under the specific circumstances. 

  

The problem of “clearly established law.”  
 
The plaintiffs did not lose the cases listed above because they did not have evidence to 

support their claims. They did not lose because the Constitution was not violated. They lost only 
because neither the United States Supreme Court nor the court of appeals deciding the case already 
had found a constitutional violation under similar enough facts to overcome qualified immunity. 
And in recent years, federal courts have required plaintiffs to identify existing cases that 
recognized a constitutional violation under ever-closer facts to defeat this defense. As United 
States District Judge James O. Browning has explained, “the Supreme Court has sent unwritten 
signals to the lower courts that a factually identical or a highly similar factual case is required 
for the law to be clearly established, and the Tenth Circuit [which hears federal cases out of New 
Mexico and surrounding states] is now sending those unwritten signals to the district courts[.]”47  
Judge Don Willett, a judicial conservative serving on the Fifth Circuit, has taken on this issue 
directly: 

 

 
47 Favela v. City of Las Cruces ex rel. Las Cruces Police Dep’t, 398 F. Supp. 3d 858, 894 (D.N.M. 2019) (emphasis 
added) (citing Malone v. Bd. of Cty. Comm'rs for Cty. of Doña Ana, 707 F. App’x 552, 556 (10th Cir. 2017)). 
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To some observers, qualified immunity smacks of unqualified impunity, letting 
public officials duck consequences for bad behavior—no matter how palpably 
unreasonable—as long as they were the first to behave badly. Merely proving a 
constitutional deprivation doesn’t cut it; plaintiffs must cite functionally identical 
precedent that places the legal question “beyond debate” to “every” reasonable 
officer. Put differently, it’s immaterial that someone acts unconstitutionally if no 
prior case held such misconduct unlawful. This current “yes harm, no foul” 
imbalance leaves victims violated but not vindicated. Wrongs are not righted, and 
wrongdoers are not reproached.48 
 

 The difficulty of citing such closely analogous law is then made worse by another change 
in how federal courts deal with qualified immunity. Federal courts originally started by 
determining whether a plaintiff had met their burden of establishing a violation of their 
constitutional rights and then determined whether the relevant law was clearly established.49 But 
in 2009, the United States Supreme Court allowed courts to begin skipping directly to the second 
step.50 This created a new problem—when courts jump to whether the law was clearly established 
to dispose of cases, they do not develop the substantive law any further. Dismissing a case because 
the law is not clearly established does not guide future courts regarding what is and is not a 
constitutional violation. In this way, courts can forever avoid deciding whether rights were 
violated. Stated differently, “[i]mportant constitutional questions go unanswered precisely because 
no one’s answered them before. Courts then rely on that judicial silence to conclude there’s no 
equivalent case on the books. No precedent = no clearly established law = no liability. An 
Escherian Stairwell. Heads government wins, tails plaintiff loses.”51 

 
Qualified immunity does not do what it is supposed to do. 
 
In light these concerns, there would have to be a compelling justification to adopt qualified 

immunity as a defense to New Mexico Civil Rights Act claims; the Majority has not found such a 
justification. There is instead compelling evidence that qualified immunity does not meaningfully 
advance the interests it is meant to serve, and the Majority believes there are better ways to address 
those interests.  

 
Protection from Frivolous Lawsuits and Burdens of Litigation 
 
One rationale for qualified immunity is that it shields government employees from 

frivolous lawsuits. That argument suffers from two fundamental flaws. First, it is not supported by 
any data the Majority has seen. Second, there already are substantial safeguards against frivolous 
lawsuits, particularly in cases involving constitutional claims. 

 
On the first issue, a groundbreaking study of cases involving qualified immunity nationally 

found that the doctrine is “utterly miserable” at resolving insubstantial claims, and rarely disposes 

 
48 Zadeh v. Robinson, 928 F.3d 457, 479 (5th Cir. 2019) (Willett, J. dissenting). 
49 See Anderson v. Creighton, 483 U.S. 635, 639-40 (1987); Saucier v. Katz, 533 U.S. 194, 200 (2001). 
50 Pearson v. Callahan, 555 U.S. 223, 236 (2009); Karen Blum, Erwin Chemerinksy, & Martin A. Schwartz, 
Qualified Immunity Developments: Not Much Hope Left For Plaintiffs, 29 Touro L. Rev. 633, 644 (2013). 
51 Zadeh, 928 F.3d at 489-80 (Willet, J. dissenting). 
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of cases before discovery is conducted.52 In the study, Professor Joanna Schwartz analyzed 1,183 
lawsuits brought under Section 1983 over a two-year period in five federal districts.53 The data 
showed that just 0.6% of cases were dismissed on qualified immunity grounds before discovery, 
with only 3.2% dismissed based on the defense before trial.54 When Professor Schwartz limited 
her analysis to only cases where qualified immunity could be raised (979 cases), qualified 
immunity resolved just 3.9% of cases even though defendants raised qualified immunity in over 
37%.55  

 
 Albuquerque attorney Katherine Wray 
presented the Commission with her review of 
1,691 federal civil rights cases filed in the District 
of New Mexico. That analysis revealed similar 
trends here.56 Wray’s study showed that at least one 
qualified immunity motion was filed in 257 cases, 
or 16% of the total sample.57 Qualified immunity 
was granted in 147 of those cases, which represents 
9% of the total sample.58 And where qualified 
immunity was granted, only 85 cases—just 5% of 
the 1,691 cases analyzed—were dismissed solely 
based on qualified immunity.59  
 

 
52 Joanna C. Schwarz, The Case Against Qualified Immunity, 93 Notre Dame L. Rev. 1797, 1809 (2018). 
53 Joanna C. Schwartz, How Qualified Immunity Fails, 127 Yale L. J. 2, 23 (2017). 
54 Id. at 60. 
55 Id. 
56 Katherine A. Wray, Section 1983 Cases Filed in the United States District Court for the District of New Mexico 

Between 2015 and September 2020, (unpublished study) (on file with the New Mexico Civil Rights Commission). 
57 Id. at 10. 
58 Id. 
59 Id at 12 (other cases where qualified immunity was granted resulted in a verdict (1%), were settled or voluntarily 
dismissed (22%), remanded (13%), or still pending at the time of the study (6%)). 
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In both studies, Section 1983 cases were overwhelmingly settled or dismissed before trial 
for reasons other than qualified immunity: 88% (1,050) of cases for Professor Schwartz60 and 71% 
(1,203) of cases for Wray.61 These results show that qualified immunity is not an effective tool to 
quickly dispose of Section 1983 cases.62 

 
On the second issue, no plaintiff can win in court without proving their case to a jury or 

judge at trial (or, in rare cases where the evidence is entirely lopsided in their favor, through 
summary judgment). And courts already scrutinize the cases that come before them to ensure trials 
are reserved for claims with merit. The scrutiny begins early, including right after the plaintiff 
starts their case by filing a complaint. If that document does not allege a valid legal claim, courts 
will dismiss the case without allowing it to go forward.63 If a case survives the motion to dismiss 
phase, the parties may engage in discovery—a process by which the parties determine whether 
evidence supports the plaintiff’s claims. If that process does not provide the plaintiff with evidence 
that would allow a reasonable jury to rule in their favor, courts will again dispose of the case by 
entering a summary judgment in the defendant’s favor.64 These procedural tools allow courts to 
dispose of frivolous claims before trial. If a plaintiff clears these preliminary hurdles, the jury or 
judge deciding the case provides a final check. Claiming that defendants also need qualified 
immunity for the system to work reflects unfounded cynicism about the basic civil process.  

 
The Majority does not share in that cynicism, and it is particularly unwarranted in the 

context of constitutional claims. Such claims have long been governed by some of the highest 
standards in the law. Even proof of negligence by a public official generally is not enough to prove 
a constitutional claim,65 and specific examples of the hurdles plaintiffs must overcome to prove a 
deprivation of their constitutional rights include:  

 
• To prove an excessive force claim, the plaintiff must establish that a law enforcement 

officer’s conduct was objectively unreasonable “from the perspective of a reasonable 
officer on the scene, rather than with the 20/20 vision of hindsight.”66 Similarly, New 
Mexico courts have recognized that, within reasonable limits, officers “are the judges of 
the force necessary to enable them to make arrests or to preserve the peace.”67 When 

 
60 Schwartz, supra note 45, at 46. 
61 Wray, supra note 48, at 5. 
62 Qualified immunity also has the effect of dragging out cases, including by allowing a defendant to interrupt the 
case with an immediate appeal if the trial court finds the plaintiff has overcome the claim of immunity. See Mitchell 
v. Forsyth, 472 U.S. 511, 530 (1985). The appeal can take a year or more, and if the court of appeals rules for the 
plaintiff, the defendant can assert qualified immunity yet again before the case can go to trial. The Commission 
received detailed examples of how this impacts real parties in real cases, including in Browder v. City of 

Albuquerque. 675 F. App’x 845 (10th Cir. 2017) (unpublished). There, Ashley and Lindsay Browder were killed 
when a police officer ran a red light at 60 miles per hour, killing Ashley and seriously injuring Lindsay. Id. at 847. 
The family filed a federal civil rights case to try to recover for their loss, but the defendant filed two qualified 
immunity motions. Id. at 846. The result was four years of litigation before the case ultimately settled. 
63 Rule 1-012(b)(6) NMRA.  
64 Rule 1-056 NMRA. 
65 Bryson v. City of Edmond, 905 F.2d 1386, 1390 (10th Cir.1990) (holding that more than mere negligence is 
required for constitutional deprivation in civil rights action). 
66 State v. Mantelli, 2002-NMCA-033, ¶ 22, 131 N.M. 692, 42 P.3d 92 (quoting Graham v. Connor, 490 U.S. 386, 
396 (1989); see also Tanberg v. Sholtis, 401 F.3d 1151, 1168 (10th Cir. 2005) (“New Mexico law . . . reflects the 
same sensitivity as federal law to the split-second decisions officers must make.”). 
67 Mead v. O’Connor, 1959-NMSC-077, ¶ 4, 66 N.M. 170, 344 P.2d 478. 
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applying this standard, courts subject a plaintiff’s claim to a non-exhaustive list of seven 
factors designed to ensure law enforcement officers are treated fairly.68 
 

• To establish a substantive due process violation under the federal Constitution, a plaintiff 
must do more than show that the government actor intentionally or recklessly injured the 
plaintiff by abusing or misusing government power. The plaintiff must demonstrate a 
degree of outrageousness and a magnitude of potential or actual harm that is truly 
conscience shocking.69  
 

• To prove a violation of the Eighth Amendment ban on cruel and unusual punishment, the 
plaintiff must prove that a prison official used force “maliciously and sadistically for the 
very purpose of causing harm.”70 
 
There is no easy path to recover on a constitutional claim for government misconduct under 

the law even without qualified immunity. 
 
Protection for Government Officials from Personal Financial Liability  
 
Many comments the Commission received expressed concern that not adopting qualified 

immunity for New Mexico Civil Rights Act claims would expose individual public employees to 
personal financial liability. The Majority agrees that individual employees should not face personal 
financial liability, and none of its recommendations—including those related to qualified 
immunity—would lead to that result. New Mexico law already provides that government 
employees and officials acting within the scope of their duties will be indemnified (meaning the 
state or local government that employs them pays) for any for judgments or settlements based a 
violation of the state or federal constitutions.71 And the Commission unanimously voted that this 
should remain true if the Legislature enacts a New Mexico Civil Rights Act. 

 
Providing Government Actors with Fair Warning of the Unlawfulness of Their Conduct  
 
Finally, qualified immunity is justified based on the theory that public officials should have 

fair warning that their actions violated the law. The “clearly established law” standard federal 
courts apply today, however, has drifted far away from the practical knowledge public officials 
are expected to have to perform their jobs in good faith. Specifically, government employees 
typically are not given training beyond a basic overview of constitutional law, and they certainly 
are not keeping track of each case where courts determine what is “clearly established” and what 
is not. It is instead far more common—and realistic—to expect public officials to be trained only 
on major cases that set general principles relevant to their work.72 Yet as detailed above, those 
same general principles are not enough for plaintiffs to overcome qualified immunity.73 And the 
level of factual similarity now required to defeat qualified immunity presumes that public officials 

 
68 Estate of Larsen ex rel. Sturdivan v. Murr, 511 F.3d 1255, 1260 (10th Cir. 2008). 
69 Ganley v. Jojola, 402 F. Supp. 3d 1021, 1067 (D.N.M. 2019). 
70 Whitely v. Albers, 475 U.S. 312, 320-21 (1986). 
71 NMSA 1978, § 41-4-4 (2001). 
72 Joanna C. Schwartz, Qualified Immunity’s Boldest Lie, 87 Univ. Chi. L. Rev., at 5-6 (forthcoming 2021). 
73 See White v. Pauly, 137 S. Ct. 548, 552 (2017). 
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are being educated about thousands of cases that control whether their conduct is constitutional.74 
The Legislature should not buy into the fallacy that public officials are tracking court dockets and 
altering their behavior based on each decision as it is handed down.75  

 
74 Schwartz, supra note 64, at 5. 
75 Id.  
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Appendix IV: Damages and Equitable/Injunctive Relief 
 
Enacting the New Mexico Civil Rights Act without including a provision that allows for 

the recovery of compensatory damages would defeat the purpose of the statute. Compensatory 
damages provide relief only equal to the harm plaintiffs prove they have suffered because of 
unconstitutional government misconduct. The same is true of equitable and injunctive relief, which 
already are available against state and local governments and should remain available under the 
New Mexico Civil Rights Act.  

 
The closer question for the Commission was whether to recommend also providing for 

punitive damages under the Act. Ultimately, the Majority concluded that the better course is for 
the Legislature not to expose the state and local governments to such relief under the Act. On this 
issue, the Majority recommends that the Legislature take a more restrictive approach than federal 
courts have taken under Section 1983, where punitive damages are available.76 Three reasons for 
this stand out.  

 
First, the Majority concluded that limiting the statute to compensatory damages will help 

avoid the risk of wildly divergent verdicts. An insurance representative for New Mexico Counties 
suggested to the Commission that including in the proposed Act punitive damages and attorney 
fees without qualified immunity would make it difficult for local governments to secure excessive 
coverage insurance. He confessed to being far less certain when commissioners asked if that would 
remain true if the Act did not include each of those elements. It is reasonable to expect that 
eliminating the risk of cases with extraordinary punitive damages will allow the state, local 
governments, and their insurers to accurately estimate their risk and insure against it. Eliminating 
punitive damages will assist in addressing that concern without sacrificing the fundamental 
importance of enacting the New Mexico Civil Rights Act.   

 
Second, the Legislature has made the policy decision not to allow for punitive damages in 

some other remedial statutes. For example, the New Mexico Human Rights Act provides for the 
recovery of “actual damages and reasonable attorney fees”77 but does not allow for punitive 
damages.78  

 
Third, the New Mexico Supreme Court has found that, although “government liability for 

punitive damages would deter the abuse of governmental power and promote accountability 
among government officials,” countervailing considerations justify limiting punitive damages.79  
From the Court’s perspective, those include: (1) the need to protect public revenues absent a statute 
specifically allowing punitive damages; and (2) the injustice of punishing innocent taxpayers 
rather than the officials at fault.80   

 

 
76 See, e.g., Smith v. Wade, 461 U.S. 30, 56 (1983). 
77 NMSA 1978, § 28-1-13(D) (2005). 
78 Gandy v. Wal-Mart Stores, Inc., 1994-NMSC-040, ¶ 8, 117 N.M. 441, 872 P.2d 859 (“Punitive damages are 
sometimes recoverable in tort actions but are not recoverable under the Human Rights Act.”). 
79 State ex rel. N.M. State Highway & Transp. Dep’t v. Baca, 1995-NMSC-033, ¶ 19, 120 N.M. 1, 896 P.2d 1148. 
80 Id. 
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There are compelling arguments on both sides of this issue, but the Majority ultimately 
concluded that limiting the New Mexico Human Rights Act to compensatory damages, equitable 
and injunctive relief strikes the right balance between important competing interests.   
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Appendix V: Attorney Fees 

The Commission also considered whether the New Mexico Civil Rights Act should include 
a provision awarding reasonable attorney’s fees.81 The Commission heard from legal scholars 
regarding this issue and has concluded that an attorney’s fee provision is essential if the Legislature 
wants the New Mexico Civil Rights Act to play a meaningful role in remedying constitutional 
violations for three reasons.  

 First, there are sound public policy reasons to award attorney’s fees. “When a plaintiff 
succeeds in remedying a civil rights violation…he serves as a private attorney general, vindicating 
a policy that Congress [here, the Legislature] considered of the highest priority” and “therefore 
should ordinarily recover an attorney’s fee from the defendant—the party whose misconduct 
created the need for legal action.”82 This is done when the statute involves important issues 
including anti-discrimination laws, environmental protection laws, and wage protection laws. 
Importantly, Congress has authorized attorney’s fees to be awarded for violations of the federal 
Constitution.83 This is to ensure that fundamental rights granted by the Constitution are protected. 
The Legislature should take the same approach for the New Mexico Constitution. 

 Second, without an attorney’s fees provision, the likelihood of an injured person finding 
an attorney to take their claim would be low for many cases involving constitutional violations 
because they are often unlikely to result in substantial recovery. For example, a person whose state 
free speech rights are violated will not have damages in an amount that would be sufficient to 
entice an attorney to pursue claims if he or she will only be able to obtain a contingency fee from 
a low damages award. Additionally, in cases where a person is seeking injunctive relief for 
violations of their state constitutional rights, there is no incentive for an attorney to take the case 
because there are no damages from which an attorney could be compensated.  

 Third, it is not uncommon for the Legislature to include a provision awarding attorney’s 
fees in New Mexico statutes. For example, the New Mexico Human Rights Act,84 the New Mexico 
Whistleblower Protection Act,85 the New Mexico Minimum Wage Act,86 the New Mexico Fair 
Pay for Women Act,87 the Inspection of Public Records Act,88 and the Open Meetings Act89 all 
provide attorney’s fees to prevailing plaintiffs. The New Mexico Civil Rights Act which would 
protect our citizens’ state constitutional rights is at least as important as these statutes and should 
also include a provision allowing reasonable attorney’s fees to be awarded to a prevailing plaintiff.    
  

 
81 H.B. 5, ¶ F, 54th Leg., 1st Spec. Sess. (N.M 2020). 
82 Fox v. Vice, 563 U.S. 826, 833 (2011). 
83 42 U.S.C. § 1988.  
84 NMSA 1978, § 28-1-11(E) (1995). 
85 NMSA 1978, § 10-16C-4(A) (2010). 
86 NMSA 1978, § 50-4-26(E) (2013). 
87 NMSA 1978, § 28-23-4(B) (2013). 
88 NMSA 1978, § 14-2-12(D) (1993). 
89 NMSA 1978, § 10-15-3(C) (1997). 
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Appendix VI: Indemnification 

 The Majority recommends that the Legislature provide public officials the same 
indemnification protections under the New Mexico Civil Rights Act that they currently receive 
under New Mexico law.90 New Mexico law currently provides indemnification to public 
employees for violations of both the federal and the New Mexico Constitutions pursuant to NMSA 
1978, Section 41-4-4(D)(2), which provides that “[a] governmental entity shall pay any settlement 
or any final judgment entered against a public employee for...a violation of...any rights, privileges 
or immunities secured by the constitution and laws of the United States or the constitution and 
laws of New Mexico that occurred while the public employee was acting within the scope of his 
duty.” (emphasis added). There is no reason to change that rule.  

Applying the current indemnification rule to claims under the New Mexico Civil Rights 
Act instead makes sense for at least three reasons. First, exposing public officials to personal 
liability would serve as a disincentive for the recruitment and retention of government employees 
in New Mexico. The Majority does not want to decrease the number of high-quality candidates for 
government employment based on concerns they may face personal liability. The Majority respects 
that public employees often have difficult jobs for which they are paid less than they might make 
in the private sector. Changing Section 41-4-4(D)(2) to expose public employees to personal 
liability would be counterproductive.  

Second, one purpose of the Act is to provide compensation for the victims of government 
misconduct that violates the New Mexico Constitution. If government employees are not 
indemnified, then victims will frequently be unable to recover for the injuries they receive because 
the governmental employee does not have the resources to pay the judgment or settlement. 
Additionally, if government entities are not financially responsible for their employees, there will 
be less incentive for these entities to provide the training and oversight programs needed to prevent 
violations of the New Mexico Constitution from occurring.  

Finally, providing for broad indemnification of public officials follows other states. In a 
study of 9,225 cases where plaintiffs received payments from eighty-one state and local law 
enforcement agencies over a six-year period, individual law enforcement officers contributed in 
only .41% of those cases, totaling just .02% of the payments.91 As the study’s author commented, 
“officers are more likely to be struck by lightning than to contribute to a settlement or judgment 
over the course of their career.” 92   
 
  

 
90 H.B. 5, ¶ F, 54th Leg., 1st Spec. Sess. (N.M 2020).  
91 Schwartz, supra note 44, at 1805. 
92 Id. at 1806. 
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Appendix VII: Statute of Limitations 

 The legislature asked the Commission to consider the statute of limitations for the New 
Mexico Civil Rights Act. The statute of limitations for civil rights violations pursuant to 42 U.S.C. 
§ 1983 is three years because the federal courts look to the state statute of limitations for personal 
injury for civil rights lawsuits brought under Section 1983.93 In New Mexico, the statute of 
limitations for personal injuries is three years.94 To ensure that New Mexicans receive the same 
statute of limitations for violations of the New Mexico Constitution as they would for violations 
of the federal Constitution, the Majority recommends a statute of limitations of three years. 
 
 The Majority also recognizes that minors and incapacitated people are not always able to 
promptly bring claims to address violations of their constitutional rights because they often lack 
capacity to do so. Similarly, childhood victims of sexual abuse at the hands of a government 
employee are not always able to quickly report this abuse. Recognizing that children and those 
who are incapacitated are often the victims of constitutional violations, the Majority seeks to 
protect the most vulnerable by ensuring that children and those who are incapacitated have a year 
after the incapacity terminates to bring a lawsuit under the New Mexico Civil Rights Act. This is 
the same rule for minors and incapacitated people that applies in personal injury lawsuits in New 
Mexico.95 For victims of childhood sexual abuse, the Majority recommends that they be permitted 
to bring a lawsuit either by their twenty-fourth birthday or within three years of the date that the 
person first disclosed the abuse to a licensed medical or mental health care provider in the context 
of receiving health care from the provider. This mirrors New Mexico law regarding the statute of 
limitations for childhood sex abuse.96 
 
 Finally, the New Mexico Civil Rights Act also recognizes that any pending action under 
the New Mexico Civil Rights Act should not abate due to the death of any party to the lawsuit. 
  

 
93 Owens v. Okure, 488 U.S. 235, 249-250 (1989). 
94 NMSA 1978, § 37-1-8 (1976).  
95 NMSA 1978, § 37-1-10 (1975).  
96 NMSA 1978, § 37-1-30 (2017). 
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Appendix VIII: Costs and Insurance 

     House Bill 5 also required the Commission to “review and assess the need for and costs of 
additional insurance policies for public employees and public bodies, or for persons acting on 
behalf of or under the authority of public bodies” if a New Mexico Civil Rights Act is adopted.97 
The Commission devoted substantial time to this issue, including inviting the New Mexico 
Counties, the Municipal League, the State Risk Management Division (“RMD”), and the New 
Mexico Public School Insurance Association (“NMPSIA”) to provide information and present 
over two Commission meetings. Maureen Sanders, who teaches insurance law at the University of 
New Mexico School of Law, and Katherine Wray, an attorney in Albuquerque, also gave 
presentations. The Majority was not surprised that local governments, particularly the counties and 
some municipalities, are adamantly opposed to a New Mexico Civil Rights Act based primarily 
on fiscal concerns. The Majority appreciates those concerns but does not believe they undermine 
the compelling justification for enacting a robust New Mexico Civil Rights Act.  

First, the cost of protecting the rights of New Mexicans involves values questions 
fundamentally different from other budget issues the Legislature faces. Absent a statutory remedy 
for state constitutional violations, the Legislature is forcing the citizen who was harmed by 
government misconduct to pay for the violation they suffered. That is where things stand today. 
The Legislature must consider whether it wants to continue saving money by forcing those harmed 
by government misconduct to bear the cost for the state or responsible local government.  

 
Second, the actual costs of a New Mexico Civil Rights Act are difficult to quantify. 

Everyone who presented to the Commission agreed on that fact. The Commission sought 
substantial data from state and local governments related to this question, but the responses did 
not allow for any clear conclusion. There are, however, reasons to doubt that adopting the 
Majority’s proposals will cause the significant costs that some have claimed:  
 

• By not including punitive damages in the New Mexico Civil Rights Act, the Legislature 
avoids the risk of wildly divergent verdicts (a risk the state and local governments will 
continue to bear in federal court cases under Section 1983). This will also ameliorate 
concerns raised about the cost and availability of insurance. 

 
• While some presenters argued that not recognizing qualified immunity will 

significantly increase the fiscal impact of the New Mexico Civil Rights Act, that is not 
supported by the data the Commission received from either critics or proponents of 
qualified immunity. While disagreeing on the merits of the defense, everyone who 
presented to the Commission instead agreed that qualified immunity is disposing of a 
small percentage of civil rights cases. According to a study of all civil rights cases in 
federal court in New Mexico from 2015-2020, qualified immunity motions were only 
filed in 16% of the cases. (See chart on page 26). Of those that were filed, the motions 
were granted 54% of the time.98 This means that qualified immunity motions were 

 
97 H.B. 5, ¶ H, 54th Leg., 1st Spec. Sess. (N.M 2020).  
98 See also Wray, supra note 48. 
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granted in only 9% of civil rights cases in federal court.99 (See chart on page 26). Even 
in those cases, qualified immunity did not always fully dispose of the case. Instead, it 
often resulted in the court dismissing one of many claims or one of many defendants 
from the case.100 Of the cases in which qualified immunity was granted, only 85 out of 
1,691 were fully disposed of by the qualified immunity motion from 2015-2020. (See 
chart on page 26). That is approximately 7 cases per year.   This handful of cases in 
which the qualified immunity defense would no longer be available will not 
dramatically increase costs to the public entities. The impact on those denied relief for 
reasons unrelated to the merits of their case, however, is devastating.  

 
• New Mexico already awards attorney fees to parties who prevail under a long list of 

statutes, and fees are available to plaintiffs who prove under Section 1983 that their 
federal constitutional rights were violated. Against that backdrop, the Majority has seen 
nothing that indicates including an attorney fees provision in the New Mexico Civil 
Rights Act will materially alter the litigation costs state and local governments already 
bear.  

 
• Unlike most costs, the exposure governments face for constitutional violations is within 

their control. The New Mexico Civil Rights Act would act as an incentive for 
government entities to impose the training, oversight, and accountability policies that 
are necessary to prevent government misconduct. By implementing aggressive loss 
prevention programs, the state and local governments can avoid constitutional 
violations in the first place. These loss prevention programs also reduce the costs of 
insurance. The Majority rejects persistent efforts to frame this as an either/or issue: 
either compensate the victims of constitutional violations or prevent constitutional 
violations through training and oversight. The New Mexico Civil Rights Act will allow 
those whose rights have been violated to obtain justice and will hold those who cause 
the violations accountable. The victims of government misconduct should not be 
denied relief in the name of subsidizing reform efforts by the same government entity 
responsible for the violation. Instead, the realization that allowing misconduct to 
continue will come at a cost should incentivize government entities to take the steps 
necessary for their employees to stay within the boundaries the state Constitution 
imposes.  
 

• Relatedly, civil rights statutes like the New Mexico Civil Rights Act promote the 
accountability and the same policies that the governmental entities insist that they want 
to adopt. For example, Stephen Slevin was held for two years in solitary confinement 
at the Dona Aña County Detention Center in violation of his constitutional rights.101 A 
federal jury awarded $22 million for the harm he suffered as a result of government 
misconduct. That led the N.M. Counties to institute an accreditation program for county 

 
99 NM Counties presented information that qualified immunity was granted 57% of the times it was raised equaling 
16% of the total cases, but this data was for only one year—2015—whereas Wray’s study presented data for the past 
6 year—2015-2020. 
100 See Wray, supra note 48. 
101 See Rene Romo, ‘Treated Like an Animal,’ ALBUQUERQUE J. (Jan. 26, 2012, 12:05 AM), 
https://www.abqjournal.com/83498/treated-like-an-animal.html. 
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jails throughout the state to prevent constitutional violations.102 Compensating victims 
and instituting reform go hand-in-hand.  

 
• The cost concerns the Majority has heard do not account for the fact that the New 

Mexico Civil Rights Act fills a narrow gap in the laws under which the state and local 
governments already can be sued. The Legislature is not being asked to open up a new 
universe of litigation. Instead, the New Mexico Civil Rights Act gives similar meaning 
to state constitutional rights that Congress gave to federal rights in 1871. As things 
stand today, a person deprived of their federal constitutional rights can seek 
compensation for the injuries they suffer with no cap on damages, attorney’s fees if 
they prevail, and punitive damages. A limited subset of state constitutional claims are 
actionable under the New Mexico Tort Claims Act, but only against law enforcement 
for certain types of injuries. Adding a remedy for misconduct that violates the New 
Mexico Constitution makes meaningful the fundamental rights that document protects 
without fundamentally changing the litigation landscape.  

 
• New Mexico has other statutes like the proposed New Mexico Civil Rights Act that the 

Legislature adopted to protect its citizens. Many have no cap on damages and allow a 
prevailing party to recover their attorney’s fees from government entities. The includes 
the New Mexico Human Rights Act, the New Mexico Whistleblower Protection Act, 
the New Mexico Fair Pay for Women Act, and the New Mexico Minimum Wage Act.   
The Majority would be surprised if claims about cost and increased insurance 
premiums were not relied on to argue that the Legislature should not enact those 
statutes as well. But each statute remains in place and none has devastated government 
budgets. Everyone affected by these laws has instead adjusted their practices and 
policies to comply, defended claims when necessary, and compensated those who 
establish the right to recover. 

 
Recognizing that victims of government misconduct that violates the New Mexico 

Constitution also should be able to recover through the New Mexico Civil Rights Act is not the 
seismic shift some have portrayed and will continue to portray. Moreover, the cost concern here is 
not a new phenomenon—the Legislature confronts similar questions every time it enacts a statute 
that allows for litigation. The Legislature has addressed that in the past by going forward 
thoughtfully, observing how a statute operates, and readjusting when the facts show it is necessary. 
This situation is no different. If problems arise, or if the various arguments about aspects of the 
Majority’s proposal prove true, the Legislature can amend the New Mexico Civil Rights Act to 
address that issue.  

    

 
102 However, only 9 of the 29 counties who are members of N.M. Counties are accredited. See Elizabeth Flock & 
Mark Scialla, Cruel and Usual: Taos County Jail Accused of Abuse and Dysfunction, N.M. POL. REP. (Oct. 17, 
2020), https://nmpoliticalreport.com/2020/10/17/cruel-and-usual-taos-county-jail-accused-of-abuse-and-
dysfunction/. 
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 Options to Address Any Increased Costs. 

 While the insuring entities have stated that a New Mexico Civil Rights Act would have a 
negative impact on their ability to obtain reinsurance in the small percentage of cases that exceed 
the amounts for which they are self-insured, they were unable to quantify this or provide any data 
to support this.103 Insurers decide whether to insure and how much to charge based on data 
concerning the claims paid. If, however, there are any increased costs or issues obtaining 
insurance, the Majority includes here a range of options the Legislature might consider as options 
to improve how the state and local governments manage risk generally, and to minimize fiscal 
concerns related to the New Mexico Civil Rights Act in particular: 

● Set up a monitoring mechanism for studying the fiscal impact and effectiveness of loss 
prevention measures related to the New Mexico Civil Rights Act over a period of time, 
such as three years. Such a lookback would ensure the Legislature determines whether to 
change the Act based on actual data. 

● Establish a pool to reinsure all public entities, further spreading the risk. The reinsurance 
pool can then either self-insure or purchase reinsurance on the commercial market. Any 
such reinsurance pool should require strict underwriting guidelines that require loss 
prevention programs such as training, accreditation requirements, and oversight to reduce 
the risks of government misconduct. 

● Require individual insurance policies for law enforcement officers provided through their 
government employer. This would track the insurance that doctors, attorneys, and other 
professionals must obtain. The fact that an officer became uninsurable based on a history 
of misconduct reasonably would justify their removal.  

● Develop a database that would make public information regarding law enforcement 
officers and other categories of employees whose actions result in criminal charges or civil 
judgments against them. Such a database exists for doctors and has the benefit of allowing 
future employers to accurately check the histories of potential employees.  

● If costs increase for the counties or municipalities, the state could provide funds for any 
such increase. 

 
103 For cases involving state agencies and employees, the state’s Risk Management Division provides compensation. 
RMD is fully self-insured and has no insurance policies. They maintain a large reserve and charge premiums to each 
department based on past experience and projected exposure. Departments also pay deductibles. New Mexico 
Counties provides insurance to 29 of the 33 counties in the state. They are self-insured for up to $2 million per 
occurrence, and they purchase reinsurance for any claims over $2 million. This reinsurance pays for an additional $3 
million per occurrence with a $10 million yearly aggregate for each member, and up to $15 million in the aggregate 
for all members each year. For law enforcement officers, this insurance coverage is provided at $657 per year per 
officer. N.M. Counties determines the amount of the premiums charged to each county based on actuarial studies, and 
each county has a deductible that it pays for each claim. The New Mexico Municipal League provides insurance 
coverage to most cities and towns in New Mexico, excepting some of the larger cities such as Albuquerque, Las 
Cruces and Santa Fe. It is self-insured for claims up to $500,000, has reinsurance for an additional $500,000 per 
occurrence, and has an aggregate limit of $2 million. NMPSIA provides civil rights coverage to public school systems 
through a combination of both self-insurance and reinsurance and charges premiums to its members.  
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● To the extent the legislature believes there may be sufficiently increased costs to raise 
concerns about enacting the statute, it could consider an appropriate cap on damages.  
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Appendix IX: Improve the Law Enforcement Academy 

The Commission heard from the director of the Law Enforcement Academy (“LEA”), 
Kelly Alzaharna, when she presented at a meeting addressing police officer discipline and training 
in New Mexico. She responded to a series of questions on these topics posed by the Commission 
in a letter before her presentation. Her presentation revealed a number of problems regarding the 
disciplinary process and training for police officers throughout the state. These problems have also 
been the subject of recent media scrutiny.104 Some of the problems include a backlog of police 
misconduct investigations allowing police officers who have engaged in misconduct to remain 
employed.  

While the Commission was not asked by the legislature to make recommendations 
regarding law enforcement, we believe that reforms to the LEA would have a significant benefit 
in addressing some police misconduct and civil rights violations. The Commission recommends 
the following: 

1. The LEA should be restructured. 

• The LEA should be a cabinet department in the executive branch or adjunct agency 
that is separate and distinct from the Department of Public Safety (“DPS”). LEA is 
currently administratively attached to DPS.  Because DPS is also a law enforcement 
agency and currently funds and houses the LEA, there is an appearance of a conflict 
of interest. The proposed structure provides more transparency and independence.  

• Governing authority over the LEA should be vested in the LEA Board and 
administrative authority should be vested in the Director.  

• The Commission recommends the LEA Board be required by law or regulation to 
meet a minimum of at least six as opposed to four times a year. This will allow the 
agency to address matters more frequently and efficiently, and to avoid future 
backlogs. 

• The Commission further recommends that the composition of the LEA Board be 
changed to accommodate an additional four board members to consist of: (1) a 
board-certified psychologist, (2) a certified telecommunications officer 
(dispatcher), (3) a county chief executive officer, and (4) a municipal chief 
executive officer.  

 
104 See, e.g., Nathan O’Neal, List Reveals ‘Alarming’ Picture of Police Misconduct in New Mexico, KOB4.COM 
(Nov. 2, 2020, 10:29 AM), https://www.kob.com/albuquerque-news/4-investigates-list-reveals-lsquoalarmingrsquo-
picture-of-police-misconduct-in-new-mexico/5912987/?cat=504; Nathan O’Neal, Facing Backlog of Police 

Misconduct Cases, AG Calls State Agency’s Process ‘Absolute Train Wreck’, KOB4.COM (September 14, 2020, 
1:14 PM), https://www.kob.com/albuquerque-news/facing-backlog-of-police-misconduct-cases-ag-calls-state-
agencyrsquos-process-lsquototal-train-wreckrsquo/5861211/. 
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• The LEA should also have its own investigators and prosecutors and a sufficient 
number of hearing officers to effectively deal with the current backlog of 
misconduct cases and to efficiently process new cases.  

• The Commission further recommends that LEA have a deputy director level 
position tasked with training compliance to verify that all law enforcement and 
dispatcher curriculum is up to date, meets uniform standards, is being taught by all 
satellite academies, and that all policing agencies have an approved field officer 
training program and all officers, including new hires, are in compliance with all 
certification and continuing education requirements.  

2. The New Mexico Administrative Code should be changed to provide LEA with clear 
enforcement authority. 

• As it stands, LEA does not have the authority to enforce its regulations, procedures 
or directives. The LEA must have broad authority to investigate, obtain 
information, and enforce reporting compliance with its regulations, procedures, and 
directives. The Commission recommends that LEA be granted the following 
powers: (1) the power to subpoena documents and witnesses; (2) the authority to 
levy civil penalties against individuals or agencies; (3) the ability to suspend or 
revoke agency and individual officer certifications for failing to report misconduct, 
comply with LEA procedures or regulations, and training directives; and (4) the 
ability to initiate an investigation or complaint for misconduct without a referral 
from a law enforcement head or agency.   

• 10.29.1.11 NMAC should be revised to define what constitutes "moral turpitude, 
or lack of good moral character." It currently appears that agency heads and the 
LEA apply subjective standards to determine what conduct falls under this 
regulation, which has led to underreporting of misconduct.  

• The timelines under 10.29.1.13 NMAC should be shortened that so that the referral 
process is more efficient for LEA, law enforcement agencies, and individual 
officers. This will allow officers that should be removed to be removed more 
quickly, and will allow officers who have not committed an infraction to get back 
to work more quickly. 

3. The LEA should be required to maintain a database that tracks police misconduct.  

• This information system should include specific instances of excessive force, lying, 
and other behavior or information that helps law enforcement agencies with 
employment decisions and prosecuting agencies with constitutional discovery and 
disclosure requirements. 

4. The LEA should be fully funded in an amount sufficient to modernize its operations, 
fill and maintain all necessary staff positions, and implement the changes 
recommended by the Commission. 
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Appendix X: Public Comment Summary 
 

  



 

 43 

 



 

 44 

 
 



 

 45 

 
 

Sum
m

ary of Public Com
m

ent

1

A
B

C
D

E
F

G
H

I
J

K
L

M
N

O

Nam
e

Location
Job

Voted Yes 
on 
Q

uestion 
1

 Voted No 
on 
Q

uestion 
1

Unclear or 
Other 
Q

uestion 
1

Voted Yes 
on 
Q

uestion 
2

Voted No 
on 
Q

uestion 
2

Unclear or 
Other 
Q

uestion 
2

Voted Yes 
on 
Q

uestion 
3

Voted No 
on 
Q

uestion 
3

Unclear or 
Other 
Q

uestion 
3

Voted Yes 
on 
Q

uestion 
4

Voted No 
on 
Q

uestion 
4

Unclear or 
Other 
Q

uestion 
4

142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183

184
185

Jason Bow
les

Albuquerque
Attorney

x
x

x
x

D
avid Ferrance

Albuquerque
x

x
x

x
D

avid H
um

phreys
Santa Fe

x
x

x
x

W
illiam

 Angelley
Santa Fe

Attorney
x

x
x

x
Lori Bencoe

Albuquerque
Attorney

x
x

x
x

Levi M
onagle

Albuquerque
x

x
x

x
Ray Vargas

Albuquerque
Attorney

x
x

x
x

Steven Farber
Santa Fe

Attorney
x

x
x

x
G

reg G
arvey

Las Cruces
x

x
x

x
Catherine Rivard

Santa Fe
Attorney

x
x

x
x

Anonym
ous

x
x

x
x

Rachel Berenson
Albuquerque

Attorney
x

x
x

x
Lynn Barnhill

Santa Fe
Attorney

x
x

x
x

Rob Treinen
Albuquerque

Attorney
x

x
x

x
D

an Shapiro
Albuquerque

Attorney
x

x
x

x
Frank D

avis
Albuquerque

Attorney
x

x
x

x
Am

ber Fayerberg
Santa Fe

Attorney
x

x
x

x
Aya Roybal

Albuquerque
x

x
x

x
M

axw
ell Pines

Albuquerque
Attorney

x
x

x
x

Sam
Albuquerque

x
x

x
x

Sarah W
interm

ute
Albuquerque

x
x

x
x

Justin Kaufm
an

Santa Fe
x

x
x

x
Tim

othy Butler
Santa Fe

x
x

x
x

Karlos U
libarri

Albuquerque
x

x
x

Karen Aubrey
Santa Fe

x
x

x
x

M
aria G

arcia G
reer

Albuquerque
Attorney

x
x

x
x

Tim
 W

hite
Albuquerque

Attorney
x

x
x

Joseph G
oldberg

Albuquerque
Attorney

x
x

x
x

Kate Ferlic
Santa Fe

x
x

x
x

Christopher Tem
plem

anAlbuquerque
Attorney

x
x

x
x

Richard Rosenstock
Santa Fe

x
x

x
x

G
ary M

itchell
Ruidoso

Attorney
x

x
x

x
Victor Titus

Farm
ington

Attorney
x

x
x

x
M

arc Low
ry

Albuquerque
Attorney

x
x

x
x

N
icole M

oss
Albuquerque

Attorney
x

x
x

x
Chris Lucero

Albuquerque
x

x
x

x
G

eorge W
eeth

Albuquerque
Attorney

x
x

x
x

Rebekah W
right

Albuquerque
Attorney

x
x

x
x

Stephen Barnes
H

ouston
Attorney

x
x

x
x

Scott Voorhees
Santa Fe

Attorney
x

x
x

x
Tyler Atkins

Albuquerque
Attorney

x
x

x
x

M
olly Kicklighter

Ruidoso
Attorney

x
x

x
x

Voted Yes 
on 
Q

uestion 1

 Voted N
o 

on 
Q

uestion 1

U
nclear or 

O
ther 

Q
uestion 1

Voted Yes 
on 
Q

uestion 2

Voted N
o 

on 
Q

uestion 2

U
nclear or 

O
ther 

Q
uestion 2

Voted Yes 
on 
Q

uestion 3

Voted N
o 

on 
Q

uestion 3

U
nclear or 

O
ther 

Q
uestion 3

Voted Yes 
on 
Q

uestion 4

Voted N
o 

on 
Q

uestion 4

U
nclear or 

O
ther 

Q
uestion 4

124
42

14
122

42
15

51
116

16
100

25
47



 

3DJH���RI����

1HZ�0H[LFR�&LYLO�5LJKWV�&RPPLVVLRQ��&RPPLVVLRQ��PHPEHUV�6HQDWRU�6WHYH�1HYLOOH��6KHULII�
.LP�6WHZDUW��IRUPHU�&KLHI�RI�3ROLFH�9LFWRU�5RGULJXH]��DQG�'LVWULFW�$WWRUQH\�*HUDOG�%\HUV�
GLVVHQW�IURP�WKH�UHFRPPHQGDWLRQV�PDGH�E\�WKH�&RPPLVVLRQ�PDMRULW\�EHFDXVH�FUHDWLRQ�RI�D�QHZ�
VWDWH�ODZ�LV�XQQHFHVVDU\�DQG�ZLOO�PRVWO\�VHUYH�WR�HQULFK�ODZ\HUV�ZKLOH�QRW�EHQHILWLQJ�YLFWLPV���
�

6800$5<�
�

7KLV�&RPPLVVLRQ�ZDV�SXUSRUWHGO\�FUHDWHG�WR�DGGUHVV�ODZ�HQIRUFHPHQW�PLVFRQGXFW�DQG�
DFFRXQWDELOLW\�LQ�WKH�ZDNH�RI�D�QDWLRQDO�RXWFU\�UHJDUGLQJ�H[FHVVLYH�IRUFH�LQFLGHQWV��+RZHYHU��WKH�
PDMRULW\¶V�SURSRVHG�ELOO�GRHV�QRWKLQJ�WR�LQFUHDVH�ODZ�HQIRUFHPHQW�DFFRXQWDELOLW\�RU�UHGUHVV�IRU�
ODZ�HQIRUFHPHQW�FRQGXFW��LQVWHDG��ZLWK�UHJDUG�WR�ODZ�HQIRUFHPHQW�FODLPV��LW�VLPSO\�VHUYHV�WR�
EHQHILW�ODZ\HUV�DQG�PDNH�LW�HDVLHU�IRU�WKHP�WR�FROOHFW�PRUH�IHHV��7KH�PDMRULW\¶V�SURSRVDO�LJQRUHV�
WKH�EDODQFH�WKDW�PXVW�EH�VWUXFN�EHWZHHQ�DQ�LQGLYLGXDO¶V�QHHG�WR�UHFRYHU�DQG�WKH�WD[SD\HUV¶�DELOLW\�
WR�SD\�XQOLPLWHG�GDPDJHV��,W�ZLOO�OLNHO\�PDNH�LW�KDUGHU�WR�UHFUXLW��UHWDLQ��DQG�WUDLQ�JRRG�
JRYHUQPHQW�HPSOR\HHV�DQG�ODZ�HQIRUFHPHQW�RIILFHUV��7KH�LQIRUPDWLRQ�SUHVHQWHG�WR�WKH�
&RPPLVVLRQ�ZDV�PRVWO\�RQH�VLGHG�DQG�RIWHQ�LQDFFXUDWH���)RU�H[DPSOH��LQWHUHVWHG�SDUWLHV�
PLVUHSUHVHQWHG�WKDW�WKHUH�LV�QRW�FXUUHQWO\�D�GDPDJHV�UHPHG\�IRU�DQ\�1HZ�0H[LFR�&RQVWLWXWLRQDO�
YLRODWLRQ��LJQRULQJ�WKH�H[SUHVV�ZDLYHU�RI�VRYHUHLJQ�LPPXQLW\�IRU�6WDWH�FRQVWLWXWLRQDO�YLRODWLRQV�
E\�ODZ�HQIRUFHPHQW�WKDW�KDV�H[LVWHG�IRU�\HDUV�DQG�ZDV�UHFHQWO\�H[SDQGHG�E\�WKH�
/HJLVODWXUH���&RPPLVVLRQ�VWDII�UHSHDWHG�WKLV�PLVLQIRUPDWLRQ�RQ�WKH�&RPPLVVLRQ¶V�SXEOLF�
TXHVWLRQQDLUH���7KH�SURFHVV�ZDV�UXVKHG�DQG�ODFNHG�D�PHDQLQJIXO�RSSRUWXQLW\�WR�KHDU�IURP�
RSSRVLQJ�YLHZV��)LQDOO\��WKH�PDMRULW\¶V�UHFRPPHQGDWLRQ�ZLOO�GUDPDWLFDOO\�H[SDQG�SXEOLF�OLDELOLW\�
LQ�DOPRVW�HYHU\�RWKHU�DUHD�RI�JRYHUQPHQW�FRQGXFW���
�
7KH�QHZ�FLYLO�ULJKWV�FDXVH�RI�DFWLRQ�UHFRPPHQGHG�E\�WKH�PDMRULW\��

x LV�XQQHFHVVDU\�WR�UHPHG\�1HZ�0H[LFR�VWDWXWRU\�DQG�FRQVWLWXWLRQDO�YLRODWLRQV�E\�ODZ�
HQIRUFHPHQW��JLYHQ�WKH�EURDG�DQG�UHFHQWO\�H[SDQGHG�ZDLYHU�LQ�WKH�1HZ�0H[LFR�7RUW�
&ODLPV�$FW��107&$����

x ZLOO�DSSO\�WR�DOO�SXEOLF�RIILFLDOV�DQG�HPSOR\HHV��LQFOXGLQJ�VFKRRO�WHDFKHUV��VRFLDO�
ZRUNHUV��FLW\�FRXQFLORUV��FRXQW\�FRPPLVVLRQHUV��HWF���VWUD\LQJ�IDU�DILHOG�IURP�WKH�SXEOLF�
UHFNRQLQJ�RYHU�SROLFH�EUXWDOLW\�WKDW�SURPSWHG�FUHDWLRQ�RI�WKLV�&RPPLVVLRQ���7KH�RQO\�
DSSDUHQW�H[FHSWLRQV�WR�WKH�QHZ�FDXVH�RI�DFWLRQ�DUH�MXGJHV�DQG�SURVHFXWRUV��GHVSLWH�WKH�
REYLRXV�UROH�WKDW�WKH\�FDQ�SOD\�LQ�SHUSHWUDWLQJ�LQVWLWXWLRQDO�UDFLVP�DQG�HYHQ�WKRXJK�WKH�
VDPH�H[SHUW�UHOLHG�XSRQ�E\�WKH�PDMRULW\�WR�DEROLVK�TXDOLILHG�LPPXQLW\�DOVR�UHFRPPHQGV�
HOLPLQDWLQJ�DEVROXWH�LPPXQLW\����

x ZLOO�QRW�LQFUHDVH�LQGLYLGXDO�ODZ�HQIRUFHPHQW�RIILFHU�DFFRXQWDELOLW\��VLQFH�WD[SD\HUV�
UDWKHU�WKDQ�RIILFHUV�ZLOO�IRRW�WKH�ELOO���

x ZLOO�IXUWKHU�GU\�XS�WKH�LQVXUDQFH�PDUNHW��UHGXFLQJ�WKH�DPRXQW�RI�PRQH\�UHDGLO\�DYDLODEOH�
WR�SD\�FODLPV��UHTXLULQJ�ORFDO�JRYHUQPHQWV�WR�VHOI�LQVXUH�XQVXVWDLQDEOH�DPRXQWV�RI�ULVN��
DQG�FUHDWLQJ�WKH�QHDU�FHUWDLQW\�WKDW�SURSHUW\�WD[HV�ZLOO�QHHG�WR�EH�LPSRVHG�WR�PHHW�
XQLQVXUHG�MXGJPHQWV���

                                                           
��Hold Prosecutors Accountable, Too�ZZZ�ERVWRQUHYLHZ�QHW�-XQH����������.DWH�/HYLQH��-RDQQD�6FKZDUW]���

Abby Bannon-Schneebeck
Appendix XI: Minority Report

Abby Bannon-Schneebeck
46



 

3DJH���RI����

x ZLOO�QRW�DGGUHVV�WKH�URRW�FDXVH�RI�PDQ\�FODLPV�DJDLQVW�ORFDO�JRYHUQPHQWV���QDPHO\��
LQDGHTXDWH�6WDWH�UHVRXUFHV�WR�WUHDW�VXEVWDQFH�DEXVH�DQG�PHQWDO�KHDOWK�GLVRUGHUV�LQ�QRQ�
SHQDO�VHWWLQJV���

x ZLOO�EH�LQHIIHFWLYH�DW�GULYLQJ�UHIRUP�RU�LPSURYLQJ�VHUYLFHV��VLQFH�LW�ZLOO�GLYHUW�UHVRXUFHV�
DZD\�IURP�ODZ�HQIRUFHPHQW�DQG�GHWHQWLRQ�RIILFHU�UHFUXLWPHQW��UHWHQWLRQ��DQG�WUDLQLQJ�DQG�
RWKHU�FULWLFDO�VHUYLFHV�WR�FODLPV�DQG�DWWRUQH\V¶�IHHV��DQG�

x ZLOO�LQFUHDVH�WKH�QXPEHU�DQG�FRVW�RI�FODLPV��FUHDWLQJ�WKH�UHDO�ULVN�RI�PDWHULDO��DGYHUVH��
XQLQWHQGHG�FRQVHTXHQFHV��LQFOXGLQJ��

o FORVXUH�RI�VPDOO��UXUDO�SROLFH�GHSDUWPHQWV��WKHUHE\�PDNLQJ�WKH�SXEOLF��DV�D�ZKROH��
OHVV�VHFXUH��DQG��

o SULYDWL]DWLRQ�RI�VRPH�RU�DOO�FRXQW\�MDLO�RSHUDWLRQV��UHYHUVLQJ�SRVLWLYH�WUHQGV�LQ�
UHFHQW�\HDUV�DZD\�IURP�SULYDWL]DWLRQ�DQG�UHGXFLQJ�WKH�TXDOLW\�RI�FDUH��

3URFHGXUDOO\��ZH�DUH�FRQFHUQHG�WKDW�WKH�SURFHVV�ZDV�FDOFXODWHG��RU�DW�OHDVW�DSSHDUV�WR�KDYH�EHHQ�
FDOFXODWHG��WR�OHDG�WR�D�SUHGHWHUPLQHG�UHVXOW��EDVHG�XSRQ�WKH�IROORZLQJ��

x WKH�&RPPLVVLRQ�GLG�QRW�LQFOXGH�GLYHUVH�OHJDO�YLHZSRLQWV���PRVW�RI�WKH��FLYLO�DWWRUQH\V�
DSSRLQWHG�WR�WKH�&RPPLVVLRQ�DUH�RU�ZHUH�ODZ\HUV�ZKR�UHSUHVHQW�SODLQWLIIV���

x WKH�DWWRUQH\�KLUHG�E\�WKH�&RPPLVVLRQ�WR�FRQGXFW�UHVHDUFK�DQG�GUDIW�LWV�UHFRPPHQGDWLRQV��
VSHFLDOL]HV�LQ�DGYRFDWLQJ�IRU�SODLQWLIIV�LQ�FLYLO�ULJKWV��SROLFH�PLVFRQGXFW��SULVRQHU�ULJKWV��
DQG�SHUVRQDO�LQMXU\�FDVHV��

x SUHVHQWHUV�LQYLWHG�WR�VSHDN�RQ�WKH�PHULWV�RI�TXDOLILHG�LPPXQLW\�RYHUZKHOPLQJO\�IDYRUHG�
FUHDWLRQ�RI�WKH�QHZ�FDXVH�RI�DFWLRQ���

x WKH�&RPPLVVLRQ�GLG�QRW�PHHW�RIWHQ�RU�ORQJ�HQRXJK�WR�WKRURXJKO\�HYDOXDWH�WKH�TXHVWLRQV�
SRVHG�WR�LW�RU�DOWHUQDWLYHV�WR�WKH�UHFRPPHQGHG�FDXVH�RI�DFWLRQ��DQG�

x WKH�&RPPLVVLRQ�YRWHG�EHIRUH�H[SLUDWLRQ�RI�LWV�GHDGOLQH�IRU�SXEOLF�FRPPHQW����
$V�D�UHVXOW��WKH�PDMRULW\¶V�UHFRPPHQGDWLRQV�DSSHDU�WR�EH�SUHRUGDLQHG�DQG�GULYHQ�E\�WKH�
SODLQWLIIV¶�EDU��ZLWKRXW�DOORZLQJ�IRU�GXH�FRQVLGHUDWLRQ�RI�GLIIHUHQW�YLHZSRLQWV�DQG�DOWHUQDWLYHV���
�

',6&866,21�
�

$�1HZ�&DXVH�RI�$FWLRQ�'XSOLFDWHV�([LVWLQJ�5HPHGLHV�DQG�6HUYHV�2QO\�WR�,QFUHDVH�3URILWV�WR�
/DZ\HUV�

7KH�107&$�VWULNHV�D�EDODQFH�EHWZHHQ�WKH�³LQKHUHQWO\�XQIDLU�DQG�LQHTXLWDEOH�UHVXOWV�ZKLFK�
RFFXU�LQ�WKH�VWULFW�DSSOLFDWLRQ�RI�WKH�GRFWULQH�RI�VRYHUHLJQ�LPPXQLW\´�DQG�WKH�VSHFWHU�RI�
JRYHUQPHQWDO�EDQNUXSWF\�WKDW�FRXOG�UHVXOW�IURP�XQFDSSHG�OLDELOLW\��106$����������������$����

-XVW�WKLV�\HDU��WKH�1HZ�0H[LFR�OHJLVODWXUH�WZLFH�DPHQGHG�WKH�107&$�WR�ERWK�H[SDQG�WKH�VFRSH�
RI�WKH�ODZ�HQIRUFHPHQW�ZDLYHU�DQG�WKH�GHILQLWLRQ�RI�³ODZ�HQIRUFHPHQW�RIILFHU´�VR�WKDW�LV�DSSOLHV�
WR�PRUH�SXEOLF�RIILFLDOV�DQG�HPSOR\HHV��8QGHU�6HFWLRQ���������106$��������������DQ\RQH�FDQ�
VXH�DQ\�SXEOLF�HPSOR\HH�³ZLWK�WKH�SRZHU�WR�PDLQWDLQ�RUGHU´�IRU�³GHSULYDWLRQ�RI�DQ\�ULJKWV��
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QHZ�FDXVH�RI�DFWLRQ�����

7KH�DWWRUQH\�PDMRULW\�DOVR�GLVPLVVHG�WKH�VLJQLILFDQFH�RI�PDQGDPXV�DFWLRQV��GHFODUDWRU\�
MXGJPHQWV��DQG�LQMXQFWLYH�UHOLHI��HYHQ�WKRXJK�VXFK�FDVHV�DUH�QRW�OLPLWHG�E\�WKH�$FW¶V�ZDLYHUV�DQG�
KDYH�DFKLHYHG�VLJQLILFDQW�SXEOLF�SROLF\�FKDQJHV�LQ�WKLV�6WDWH���1RWDEOH�H[DPSOHV�LQFOXGH�FDVHV�
DEROLVKLQJ�WKH�SURKLELWLRQ�RQ�VDPH�VH[�PDUULDJH��Griego v. Oliver��������106&����������3��G�
�����DQG�ILQGLQJ�WKH�6WDWH�LV�YLRODWLQJ�WKH�(GXFDWLRQ�&ODXVH��$UWLFOH�;,,��6HFWLRQ����RI�WKH�1HZ�
0H[LFR�&RQVWLWXWLRQ��Martinez v. State��6WDWH�RI�1HZ�0H[LFR��)LUVW�-XGLFLDO�'LVWULFW�&RXUW��1R��
'�����&9���������������

7KH�PDMRULW\�UHFRPPHQGDWLRQV�FRQFHGH�WKDW�1HZ�0H[LFR�ODZ�FXUUHQWO\�SURYLGHV�IRU�FODLPV�
DJDLQVW�ODZ�HQIRUFHPHQW�IRU�PRQH\�GDPDJHV�LQ�6WDWH�FRXUW��7KH�PDMRULW\¶V�VXJJHVWLRQ�WKDW�D�QHZ�
FDXVH�RI�DFWLRQ�LV�QHFHVVDU\�WR�YLQGLFDWH�6WDWH�FRQVWLWXWLRQDO�ULJKWV�QRW�UHFRJQL]HG�E\�WKH�86�
&RQVWLWXWLRQ�LV�XQSHUVXDVLYH��$OWKRXJK�WKH�DWWRUQH\V�LQ�WKH�PDMRULW\�UHJXODUO\�DQQRXQFHG�WKDW�D�
PXOWLWXGH�RI�ULJKWV�H[LVW�LQ�RXU�6WDWH�FRQVWLWXWLRQ�ZLWKRXW�D�PRQH\�GDPDJHV�UHPHG\��WKH\�IDLOHG�
WR�SURYLGH�D�VLQJOH�FRQFUHWH�H[DPSOH��7KH�RYHUZKHOPLQJ�QXPEHU�RI�H[DPSOHV�SUHVHQWHG�WR�WKH�
FRPPLVVLRQ�LQYROYHG�ODZ�HQIRUFHPHQW�RIILFHUV�DFFXVHG�RI�GHSULYDWLRQ�RI�ULJKWV��IRU�ZKLFK�D�
UHPHG\�DOUHDG\�H[LVWV�XQGHU�WKH�107&$��

,W�LV�$JDLQVW�WKH�3XEOLF�,QWHUHVW�WR�,QFOXGH�8QFDSSHG�'DPDJHV�DQG�DQ�$WWRUQH\V¶�)HH�3URYLVLRQ�
LQ�DQ\�1HZ�:DLYHU�RI�,PPXQLW\�

7KH�RQO\�FKDQJHV�WR�WKH�H[LVWLQJ�UHPHGLHV�DJDLQVW�ODZ�HQIRUFHPHQW�UHFRPPHQGHG�E\�WKH�
PDMRULW\�DUH��L��WKDW�DWWRUQH\V�ZKR�EULQJ�FODLPV��HYHQ�FODLPV�ZLWK�PLQLPDO�GDPDJHV��ZRXOG�EH�
HQWLWOHG�WR�KDYH�WKHLU�HQWLUH�IHH�SDLG�E\�WKH�WD[SD\HUV�DQG��LL��WR�QRW�FDS�FRPSHQVDWRU\�
GDPDJHV��$GGLQJ�DWWRUQH\V¶�IHHV�WR�WKH�GDPDJHV�FROOHFWHG�RQO\�VHUYHV�WR�GULYH�XS�WKH�QXPEHU�RI�
FODLPV�ILOHG�DQG�WKH�FRVW�IRU�WD[SD\HUV��:LWK�WKH�SURYLVLRQ�RI�DWWRUQH\V¶�IHHV��HYHQ�WULIOLQJ�FODLPV�
EHFRPH�DSSHDOLQJ��7KH�PDMRULW\�KDV�HLWKHU�IRUJRWWHQ�RU�GLVUHJDUGHG�WKH�EDODQFH�WKH�/HJLVODWXUH�
VWUXFN�EHWZHHQ�SODLQWLII�UHFRYHU\�DQG�JRYHUQPHQW�VROYHQF\��%\�VLPXOWDQHRXVO\�FDOOLQJ�IRU�
LQGHPQLILFDWLRQ�RI�EDG�DFWRUV�DQG�KLJKHU�UHPHGLHV��WKH�PDMRULW\�KDV�SURSRVHG�D�SDWK�WKDW�LV�
ILQDQFLDOO\�XQVXVWDLQDEOH�IRU�RXU�SRRU�6WDWH���

$OWKRXJK�RQH�SUHVHQWHU�VXJJHVWHG�WKDW�³QR�RQH�LV�JHWWLQJ�ULFK�EULQJLQJ�FLYLO�ULJKWV�FDVHV´��
LQDGHTXDWHO\�FRPSHQVDWHG�DWWRUQH\V�LV�QRW�D�VRFLHWDO�LOO�IDFLQJ�1HZ�0H[LFR��7KH�GDWD�SUHVHQWHG�
VKRZHG�WKDW�VWDWH�DQG�ORFDO�JRYHUQPHQWV�VSHQW�WHQV�RI�PLOOLRQV�RI�WD[SD\HU�GROODUV�RQ�DWWRUQH\V¶�
IHHV�UHODWHG�WR�FLYLO�ULJKWV�FDVHV���$GGLWLRQDO�ILQDQFLDO�LQFHQWLYH�WR�VXH�JRYHUQPHQW�LV�QRW�QHHGHG��

                                                           
��'XULQJ�D���\HDU�SHULRG��WKH�1HZ�0H[LFR�&RXQW\�,QVXUDQFH�$XWKRULW\��1HZ�0H[LFR�0XQLFLSDO�/HDJXH��6WDWH�5LVN�
0DQDJHPHQW��DQG�WKH�10�3XEOLF�6FKRRO�,QVXUDQFH�$XWKRULW\�SDLG�DSSUR[LPDWHO\�����PLOOLRQ�GROODUV�LQ�DWWRUQH\V¶�
IHHV�IRU�FLYLO�ULJKWV�FDVHV���7KLV�ILJXUH�GRHV�QRW�LQFOXGH�DWWRUQH\V¶�IHHV�SDLG�E\�FLWLHV�QRW�LQ�WKH�1HZ�0H[LFR�
0XQLFLSDO�/HDJXH�SRRO��LQFOXGLQJ�$OEXTXHUTXH��/DV�&UXFHV��6DQWD�)H��DQG�)DUPLQJWRQ��RU�FRXQWLHV�QRW�LQ�WKH�1HZ�
0H[LFR�&RXQW\�,QVXUDQFH�$XWKRULW\�SRRO��,W�DOVR�GRHV�QRW�LQFOXGH�DWWRUQH\V¶�IHHV�SDLG�IRU�RWKHU�W\SHV�RI�FDVHV�
EURXJKW�DJDLQVW�JRYHUQPHQW�XQGHU�WKH�107&$��



 

3DJH���RI����

1R�HYLGHQFH�ZDV�SUHVHQWHG�HVWDEOLVKLQJ�D�VKRUWDJH�RI�SODLQWLIIV¶�DWWRUQH\V�ZLOOLQJ�WR�DFFHSW�FDVHV�
EURXJKW�XQGHU�WKH�107&$��ZKLFK�GRHV�QRW�SURYLGH�IRU�UHFRYHU\�RI�DWWRUQH\V¶�IHHV����

7KH�ODFN�RI�D�FDS�LV�HTXDOO\�WURXEOLQJ��7KH�OHJLVODWXUH�KDV�ORQJ�UHFRJQL]HG�WKDW�FDSV�RQ�UHFRYHU\�
SOD\�DQ�LPSRUWDQW�UROH�LV�EDODQFLQJ�WKH�LQWHUHVWV�RI�LQGLYLGXDOV�ZKR�KDYH�FODLPV�DJDLQVW�WKH�
JRYHUQPHQW�ZLWK�WKH�QHHG�RI�JRYHUQPHQW�WR�FRQWLQXH�WR�IXQFWLRQ�DQG�SURYLGH�VHUYLFHV�IRU�DOO��
$OWKRXJK�WKH�DWWRUQH\�PDMRULW\�GHVFULEHV�WKH�107&$�FDSV�DV�RXWGDWHG��WKH�LQIRUPDWLRQ�
SURYLGHG�DFWXDOO\�VKRZV�WKDW�WKH�1HZ�0H[LFR�FDSV�DUH�LQ�IDFW�PRUH�JHQHURXV�WKDQ�WKH�JUHDW�
PDMRULW\�RI�RWKHU�VWDWHV��,QLWLDOO\��D�GLVVHQWLQJ�FRPPLVVLRQHU�DQG�ODWHU�D�SUHVHQWHU�VXJJHVWHG�WKDW�
WKH�&RPPLVVLRQ�PLJKW�UHFRPPHQG�H[SDQGLQJ�WKH�ZDLYHUV�DQG�LQFUHDVLQJ��WKH�107&$�FDS��EXW�
WKH�PDMRULW\�QHYHU�HQJDJHG�LQ�D�PHDQLQJIXO�GLVFXVVLRQ�RI�WKLV�SURSRVDO�DQG�LQVWHDG�VWXFN�WR�WKH�
³P\�ZD\�RU�WKH�KLJKZD\´�PHQWDOLW\����

/LPLWLQJ�UHFRYHU\�WR�FRPSHQVDWRU\�GDPDJHV�LV�DSSURSULDWH�EXW�QRW�VXIILFLHQW���7KH�UHDOLW\�LV�WKDW�
SDLQ�DQG�VXIIHULQJ��HPRWLRQDO�GLVWUHVV��DQG�VLPLODU�FRPSRQHQWV�RI�FRPSHQVDWRU\�GDPDJHV�DUH�
LPSRVVLEOH�WR�TXDQWLI\��DQG�MXULHV�DUH�JLYHQ�QR�VWDQGDUGV�WR�JXLGH�WKHLU�GHFLVLRQV���E.g., 105$�
���������XQLIRUP�MXU\�LQVWUXFWLRQ�RQ�SDLQ�DQG�VXIIHULQJ�GDPDJHV���³1R�IL[HG�VWDQGDUG�H[LVWV�IRU�
GHFLGLQJ�WKH�DPRXQW�RI�WKHVH�GDPDJHV��<RX�PXVW�XVH�\RXU�MXGJPHQW�WR�GHFLGH�D�UHDVRQDEOH�
DPRXQW�WR�FRPSHQVDWH�WKH�SODLQWLII�IRU�WKH�SDLQ�DQG�VXIIHULQJ�´����&RQVHTXHQWO\��WKH�PDMRULW\�
SRVLWLRQ�WKDW�SODLQWLIIV�ZLOO�RQO\�UHFRYHU�WKH�GDPDJHV�WKH\�SURYH�LJQRUHV�WKH�LQKHUHQW�YDJDULHV�LQ�
WKH�SURFHVV�DQG�WKH�UHDOLW\�WKDW�MXULHV�FDQ�±�DQG�GR�±�DZDUG�ODUJH�VXPV�RI�FRPSHQVDWRU\�GDPDJHV�
EDVHG�XSRQ�QRWKLQJ�PRUH�WKDQ�WKHLU�XQJXLGHG�MXGJPHQW�DQG�GHVLUH�WR�SXQLVK�JRYHUQPHQW���
$FFRUGLQJO\��LW�LV�FULWLFDO�WKDW�DQ\�QHZ�FDXVH�RI�DFWLRQ�LQFOXGH�D�UHDVRQDEOH�FDS�RQ�GDPDJHV��
LQFOXGLQJ�DWWRUQH\V¶�IHHV�LI�WKH\�DUH�DXWKRUL]HG��LQ�OLQH�ZLWK�WKH�10&7$��VR�DV�WR�SURWHFW�OLPLWHG�
SXEOLF�UHVRXUFHV�DQG�SXEOLF�VHUYLFHV�IURP�ZLOGFDUG�MXU\�YHUGLFWV��

,QGHPQLILFDWLRQ�'RHV�1RW�,QFUHDVH�$FFRXQWDELOLW\�RU�,PSURYH�3HUIRUPDQFH��2WKHU�$OWHUQDWLYHV�
$UH�1HFHVVDU\�

:H�DJUHHG�WKDW�LQGHPQLILFDWLRQ�RI�JRYHUQPHQW�HPSOR\HHV�LV�DSSURSULDWH��HVSHFLDOO\�VLQFH�WKH�
PDMRULW\�YRWHG�WR�HOLPLQDWH�TXDOLILHG�LPPXQLW\�DV�D�GHIHQVH��DV�ZH�GLG�QRW�ZDQW�JRRG�LQGLYLGXDO�
DFWRUV�WR�EH�VXEMHFWHG�WR�SHUVRQDO�OLDELOLW\���,I�WKH�/HJLVODWXUH�GHFOLQHG�WR�SURYLGH�LQGHPQLILFDWLRQ�
DQG�UHPRYHV�WKH�GHIHQVH�RI�JRRG�IDLWK��LW�ZLOO�EH�HYHQ�KDUGHU�WR�UHFUXLW�TXDOLILHG�LQGLYLGXDOV�WR�
SXUVXH�SXEOLF�VHUYLFH�FDUHHUV��ZKLFK�RIWHQ�SD\�OHVV�WKDQ�SULYDWH�VHFWRU�RSSRUWXQLWLHV���,Q�DGGLWLRQ��
ZLWKRXW�LQGHPQLILFDWLRQ��SODLQWLIIV�DUH�OHVV�OLNHO\�WR�EH�FRPSHQVDWHG�IRU�SURYHQ�ZURQJV��

:H�FRPPHQW�RQ�LQGHPQLILFDWLRQ�EHFDXVH�LW�GHPRQVWUDWHV�WKH�VKRUWFRPLQJV�LQ�WKH�&RPPLVVLRQ¶V�
ZRUN���7KH�SXEOLF�RXWFU\�RYHU�SROLFH�EUXWDOLW\�WKDW�OHG�WR�WKH�&RPPLVVLRQ¶V�FUHDWLRQ�ZDV��DPRQJ�
RWKHU�WKLQJV��DERXW��L��KROGLQJ�FRSV�DFFRXQWDEOH�IRU�WKHLU�PLVGHHGV�DQG��LL��LPSURYLQJ�ODZ�
HQIRUFHPHQW�SHUIRUPDQFH���7KH�&RPPLVVLRQ¶V�UHFRPPHQGDWLRQV�DFFRPSOLVK�QHLWKHU�SDUDPRXQW�
REMHFWLYH����

7KHUH�LV�QR�HYLGHQFH�WKDW�D�IXOO\�LQGHPQLILHG�FDXVH�RI�DFWLRQ�HIIHFWV�WKH�EHKDYLRU�RI�LQGLYLGXDO�
ODZ�HQIRUFHPHQW�RIILFHUV�RU�WKDW�LQFUHDVHG�H[SRVXUH�IRU�WKH�SXEOLF�ERG\�ZLOO�GULYH�PHDQLQJIXO�
UHIRUP���7R�WKH�FRQWUDU\��WKH�HYLGHQFH�ZH�KHDUG�DQG�FRPPHQWV�VXEPLWWHG�VXJJHVWHG�WKDW�
V\VWHPLF��PHDQLQJIXO�FKDQJH�LQ�ODZ�HQIRUFHPHQW�RSHUDWLRQV�UHTXLUHV�EHWWHU�SD\�WR�DWWUDFW�WKH�EHVW�
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TXDOLW\�FDQGLGDWHV��PRUH�WUDLQLQJ�WR�HQVXUH�WKRVH�TXDOLW\�FDQGLGDWHV�DUH�XS�WR�GDWH�RQ�EHVW�
SUDFWLFHV��DQG�PRUH�RYHUVLJKW�DQG�LQGLYLGXDO�DFFRXQWDELOLW\�ZKHQ�RIILFHUV�FRPPLW�PLVFRQGXFW���
7KLV�ODVW�SRLQW�LQFOXGHV�WKH�DELOLW\�WR�PRUH�TXLFNO\�UHPRYH�ODZ�HQIRUFHPHQW�RIILFHUV�ZKR�YLRODWH�
SHRSOH¶V�ULJKWV��WKURXJK�GLVFLSOLQH�RU�UHYRFDWLRQ�RI�WKHLU�FHUWLILFDWLRQ�E\�WKH�1HZ�0H[LFR�/DZ�
(QIRUFHPHQW�$FDGHP\����

$V�H[SODLQHG�LQ�GHWDLO�HOVHZKHUH��WKH�&RPPLVVLRQ�IDLOHG�WR�DGHTXDWHO\�H[SORUH�DOWHUQDWLYHV�WR�
KROG�EDG�FRSV�DFFRXQWDEOH�RU�LPSURYH�ODZ�HQIRUFHPHQW�SHUIRUPDQFH���,W�LV�DSSDUHQW��KRZHYHU��
WKDW�VXFK�DOWHUQDWLYHV�UHTXLUH�UHVRXUFHV���8QIRUWXQDWHO\��WKH�PDMRULW\¶V�UHFRPPHQGDWLRQV�ZLOO�
GLYHUW�UHVRXUFHV�IURP�WKHVH�DOWHUQDWLYH�PHWKRGV�WR�FODLPV��LQFOXGLQJ�UHVHUYHV��DQG�DWWRUQH\V¶�
IHHV���

4XDOLILHG�,PPXQLW\�,V�D�5HG�+HUULQJ��0DMRULW\�5HIXVHG�WR�&RQVLGHU�$EVROXWH�-XGLFLDO�RU�
3URVHFXWRULDO�,PPXQLW\�

$OWKRXJK�GLVDJUHHPHQW�H[LVWV�DERXW�WKH�VWDQGDUG�IRU�JUDQWLQJ�TXDOLILHG�LPPXQLW\��HYHU\�
SUHVHQWHU�DJUHHG�WKDW�WKH�QXPEHU�RI�FDVHV�DFWXDOO\�ORVW�LQ�IHGHUDO�FRXUW�GXH�WR�D�VXFFHVVIXO�PRWLRQ�
IRU�TXDOLILHG�LPPXQLW\�LV�YHU\�VPDOO���&RXUWV�RQO\�DSSO\�LW�ZKHQ�WKH\�EHOLHYH�WKH�LQGLYLGXDO�
JRYHUQPHQW�DFWRU�KDV�PHW�WKH�EXUGHQ�UHTXLUHG�WR�³TXDOLI\´�IRU�WKH�GHIHQVH���0RUHRYHU��TXDOLILHG�
LPPXQLW\�RQO\�DSSOLHV�WR�LQGLYLGXDOV���,W�FDQQRW�HYHQ�EH�UDLVHG�LQ�GHIHQVH�RI�FODLPV�DJDLQVW�
FRXQWLHV�DQG�FLWLHV���0RUH�LPSRUWDQWO\��LW�GRHV�QRW�DSSO\�DW�DOO�WR�FODLPV�EURXJKW�XQGHU�WKH�
107&$���

7KH�TXDOLILHG�LPPXQLW\�GLVFXVVLRQ�DOVR�VKRZV�WKH�GLVFRQQHFW�EHWZHHQ�ZKDW�WKH�&RPPLVVLRQ�
UHFRPPHQGHG�DQG�UKHWRULF�XVHG�WR�MXVWLI\�LW���3URSRQHQWV�DUJXHG�IRU�WKH�HQG�RI�TXDOLILHG�
LPPXQLW\�EHFDXVH�LW�DOORZV�EDG�JRYHUQPHQW�DFWRUV�WR�HVFDSH�DFFRXQWDELOLW\���<HW�LQGHPQLI\LQJ�
WKRVH�EDG�DFWRUV�GRHV�QRW�KROG�WKHP�DFFRXQWDEOH��

7KH�PDMRULW\�DGRSWHG�WKH�SRVLWLRQ�WKDW�WKH�/HJLVODWXUH�VKRXOG�UHMHFW�TXDOLILHG�LPPXQLW\��DOVR�
NQRZQ�DV�JRRG�IDLWK�LPPXQLW\��EHFDXVH�LQGLYLGXDOV¶�ULJKWV�WR�UHFRYHU�IRU�DQ\�YLRODWLRQ��QR�
PDWWHU�KRZ�VPDOO�RU�KRZ�QRYHO��RYHUULGHV�WKH�WD[SD\HUV¶�QHHG�WR�SURYLGH�IRU�WKH�SXEOLF�JRRG��
+RZHYHU��WKH�VDPH�DUJXPHQW�DSSOLHV�WR�WKH�DEVROXWH�LPPXQLW\�HQMR\HG�E\�MXGJHV�DQG�
SURVHFXWRUV��ZKR�FDQ�DFW�ZLWK�GHOLEHUDWH��FRQWHPSODWHG��DQG�LQWHQWLRQDO�PDOLFH�EXW�UHPDLQ�
LPPXQH�IURP�VXLW��<HW�WKH�&RPPLVVLRQ�GLG�QRW�KHDU�DQ\�HYLGHQFH�RU�KDYH�DQ\�PHDQLQJIXO�
GLVFXVVLRQ�FRQFHUQLQJ�WKH�DEVROXWH�LPPXQLW\�HQMR\HG�E\�MXGJHV�DQG�SURVHFXWRUV���7KLV�LV�
QRWHZRUWK\�IRU�WZR�UHDVRQV���

)LUVW��WKH�&RPPLVVLRQ¶V�FKDUJH�LQFOXGHG�DVVHVVLQJ�D�QHZ�SRWHQWLDO�FDXVH�RI�DFWLRQ�DJDLQVW�DOO�
SXEOLF�ERGLHV��ZKLFK�+%���GHILQHG�DV�³WKH�H[HFXWLYH��OHJLVODWLYH�DQG�MXGLFLDO�EUDQFKHV�RI�VWDWH�
DQG�ORFDO�JRYHUQPHQWV�DQG�DOO�DGYLVRU\�ERDUGV��FRPPLVVLRQV��FRPPLWWHHV��DJHQFLHV�RU�HQWLWLHV�
FUHDWHG�E\�WKH�FRQVWLWXWLRQ�RI�1HZ�0H[LFR�RU�DQ\�EUDQFK�RI�JRYHUQPHQW�WKDW�UHFHLYHV�SXEOLF�
IXQGLQJ��LQFOXGLQJ�SROLWLFDO�VXEGLYLVLRQV��VSHFLDO�WD[LQJ�GLVWULFWV��VFKRRO�GLVWULFWV�DQG�LQVWLWXWLRQV�
RI�KLJKHU�HGXFDWLRQ�´���

6HFRQG��MXGJHV�DQG�SURVHFXWRUV�KDYH�DQ�REYLRXV�UROH�LQ�SHUSHWXDWLQJ�LQVWLWXWLRQDO�UDFLVP�DQG�
YLRODWLQJ�WKH�ULJKWV�RI�SHUVRQV�RI�FRORU���,QGHHG��RQH�RI�WKH�H[SHUWV�FRQWDFWHG�E\�WKH�PDMRULW\�DQG�
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LWV�VWDII�WR�SUHVHQW�WR�WKH�&RPPLVVLRQ�±�3URIHVVRU�-RDQQD�6FKZDUW]�±�KDV�DUJXHG�IRU�DEROLVKLQJ�
DEVROXWH�LPPXQLW\�IRU�SURVHFXWRUV����Hold Prosecutors Accountable, Too��.DWH�/HYLQH�DQG�
-RDQQD�6FKZDUW]��ZZZ�ERVWRQUHYLHZ�QHW�-XQH������������<HW�VKH�ZDV�QRW�DVNHG�WR�VSHDN�RQ�WKDW�
WRSLF��

7KLV�LV�QRW�WR�VD\�WKDW�DEVROXWH�LPPXQLW\�VKRXOG�RU�VKRXOG�QRW�EH�DEROLVKHG���5DWKHU��ZH�UDLVH�WKH�
LVVXH�RI�DEVROXWH�MXGLFLDO�DQG�SURVHFXWRULDO�LPPXQLW\�WR�GHPRQVWUDWH�WKDW�WKH�PDMRULW\�SLFNHG�DQG�
FKRVH�ZKDW�WR�ORRN�DW���7KDW��FRXSOHG�ZLWK�WKH�IDFWV�WKDW�WKH�PDMRULW\�FKRVH�ZKDW�LQIRUPDWLRQ�ZDV�
SUHVHQWHG�RQ�WKH�VHOHFWHG�DUHDV�RI�LQWHUHVW�DQG�SURFHGXUDO�LVVXHV�GHWDLOHG�HOVHZKHUH��SDLQWV�WKH�
SLFWXUH�RI�D�SUHGHWHUPLQHG�RXWFRPH���7KH�/HJLVODWXUH�DQG�SXEOLF�GHVHUYHG�EHWWHU��

8QLQWHQGHG�&RQVHTXHQFHV�

7KH�SUHVHQWDWLRQV�ZHUH�FOHDU��(QDFWPHQW�RI�WKH�QHZ�FDXVH�RI�DFWLRQ�ZLWK�LQFUHDVHG�ILQDQFLDO�
H[SRVXUH�ZLOO�PHDQ�WKH�ORVV�RI�UHLQVXUDQFH�DQG�XPEUHOOD�LQVXUDQFH�IRU�WKH����FRXQWLHV�WKDW�JHW�
WKHLU�ODZ�HQIRUFHPHQW�FRYHUDJH�IURP�WKH�1HZ�0H[LFR�&RXQW\�,QVXUDQFH�$XWKRULW\��7KLV�ZLOO�
JUHDWO\�UHGXFH�WKH�PRQH\�DYDLODEOH�WR�FRPSHQVDWH�SODLQWLIIV�IURP�������PLOOLRQ�WR����PLOOLRQ²���
%DVHG�RQ�LQIRUPDWLRQ�SUHVHQWHG�WR�WKH�&RPPLVVLRQ��WKH�QHZ�FDXVH�RI�DFWLRQ�UHFRPPHQGHG�E\�
WKH�PDMRULW\�ZLOO�DOVR�GHFUHDVH�WKH�DYDLODELOLW\�RI�RWKHU�LQVXUDQFH��VXFK�DV�PHGLFDO�PDOSUDFWLFH�
LQVXUDQFH�IRU�MDLO�DQG�RWKHU�PHGLFDO�RSHUDWLRQV����

7KLV�ZLOO�GDPDJH�WKH�YHU\�VHUYLFHV�ZH�DUH�VHHNLQJ�WR�LPSURYH��7D[SD\HU�GROODUV�DUH�QRW�OLPLWOHVV��
$V�WKH�&LW\�RI�$OEXTXHUTXH�SRLQWHG�RXW��FLW\�EXGJHWV�DUH�D�]HUR�VXP�JDPH��/RFDO�JRYHUQPHQWV�
ZKR�DUH�XQDEOH�WR�DIIRUG�RU�REWDLQ�LQVXUDQFH�PD\�EH�IRUFHG�WR�UHGXFH�RU�FXW�VHUYLFHV�HQWLUHO\��
)URP�D�SXEOLF�VDIHW\�SHUVSHFWLYH��HOLPLQDWLRQ�RU�UHGXFWLRQ�LQ�ODZ�HQIRUFHPHQW�VHUYLFHV�FRXOG�
OHDYH�VPDOOHU�FRPPXQLWLHV�UHOLDQW�RQ�VWDWH�SROLFH��JUHDWO\�LQFUHDVLQJ�WKH�WLPH�LW�WDNHV�IRU�DQ�
HPHUJHQF\�UHVSRQVH��(YHQ�LI�VHUYLFHV�DUH�PDLQWDLQHG��FXWV�WR�EXGJHWV�WR�SD\�FODLPV�ZLOO�PHDQ�
FXWV�WR�WKH�YHU\�WUDLQLQJ�DQG�VWDIILQJ�HVVHQWLDO�WR�SURYLGH�WKH�NLQG�RI�VHUYLFHV�RXU�FRPPXQLWLHV�
QHHG�DQG�GHVHUYH�����

$OWHUQDWLYHO\��ORFDO�JRYHUQPHQWV�ZKR�DUH�XQDEOH�WR�DIIRUG�RU�REWDLQ�LQVXUDQFH�PD\�KDYH�QR�
FKRLFH�EXW�WR�UHVRUW�WR�SULYDWL]LQJ�DOO�RU�SDUW�RI�WKHLU�MDLOV�²XQGRLQJ�\HDUV�RI�ZRUN�WR�UHIRUP�
GHWHQWLRQ�LQ�WKH�VWDWH��

)LQDOO\��QR�RQH�VKRXOG�IRUJHW�ZKR�SD\V�IRU�XQLQVXUHG�MXGJPHQWV�WKDW�FDQQRW�EH�VDWLVILHG�WKURXJK�
H[LVWLQJ�UHVRXUFHV��RXU�FLWL]HQV��WKURXJK�SURSHUW\�WD[HV�OHYLHG�WR�PHHW�WKH�MXGJPHQW��1�0��
&RQVW���DUW�����6HFWLRQ����106$�������������&�����

�

�

                                                           
��7KH�PDMRULW\�DOVR�IDLOV�WR�FRQVLGHU�WKH�LPSOLFDWLRQ�RI�LWV�UHFRPPHQGDWLRQV�LQ�WKH�DUHD�RI�HGXFDWLRQ���7KH�6WDWH�KDV�
EHHQ�IRXQG�WR�KDYH�YLRODWHG�WKH�(GXFDWLRQ�&ODXVH��$UWLFOH�;,,��6HFWLRQ����RI�WKH�1HZ�0H[LFR�&RQVWLWXWLRQ���:LOO�WKH�
QHZ�FDXVH�RI�DFWLRQ�DOORZ�FKLOGUHQ�GHQLHG�DQ�DGHTXDWH�HGXFDWLRQ�WR�VXH�IRU�GDPDJHV�FDOFXODWHG�EDVHG�XSRQ�D�
OLIHWLPH�RI�UHGXFHG�HDUQLQJ�SRWHQWLDO"���

�



 

3DJH���RI����

7KH�&RPPLVVLRQ�'LG�1RW�&RQVLGHU�0HDQLQJIXO�$OWHUQDWLYHV�

:H�FDPH�WR�WKH�&RPPLVVLRQ�H[SHFWLQJ�WR�IRFXV�RQ�ZKDW�FRXOG�EH�GRQH�DERXW�SROLFH�PLVFRQGXFW��
7KH�&RPPLVVLRQ�FRXOG�KDYH�H[SORUHG�PHDQLQJIXO�UHIRUPV�WKDW�ZRXOG�DFWXDOO\�LPSURYH�
DFFRXQWDELOLW\�ZLWKRXW�WKH�GHYDVWDWLQJ�FRVW�RI�D�QHZ��PRUH�SURILWDEOH�IRU�DWWRUQH\V�FDXVH�RI�
DFWLRQ��:H�UHSHDWHGO\�IDLOHG�WR�GR�VR���

2Q�WKH�GD\�ZH�ZHUH�DVNHG�WR�YRWH��ZH�KHDUG�IURP�WKH�GLUHFWRU�RI�WKH�1HZ�0H[LFR�/DZ�
(QIRUFHPHQW�$FDGHP\��,W�ZDV�DSSDUHQW�WKDW�WKHUH�LV�PXFK�WKDW�FDQ�EH�GRQH�WR�LPSURYH�RIILFHU�
WUDLQLQJ�DQG�DFFRXQWDELOLW\��5HFHQW�QHZV�FRYHUDJH�KDV�KLJKOLJKWHG�WKH�IDFW�WKDW�HYHQ�RIILFHUV�ZKR�
KDYH�EHHQ�FULPLQDOO\�FRQYLFWHG�DQG�DUH�VHUYLQJ�WLPH�FRQWLQXH�WR�PDLQWDLQ�WKHLU�ODZ�HQIRUFHPHQW�
FHUWLILFDWLRQ��%XW�WKRVH�LGHDV�ZHUH�UHOHJDWHG�WR�DQ�DSSHQGL[�LQVWHDG�RI�LQFOXGHG�LQ�WKH�
UHFRPPHQGDWLRQV���

'LVFLSOLQH�LV�DOVR�DQ�REYLRXV�IRUP�RI�LQGLYLGXDO�DFFRXQWDELOLW\��DQG�\HW�WKH�&RPPLVVLRQ�QHYHU�
IROORZHG�XS�RQ�VXJJHVWLRQV�WKDW�WKH�3XEOLF�(PSOR\HH�%DUJDLQLQJ�$FW�EH�DPHQGHG�WR�UHPRYH�
GLVFLSOLQH�DV�D�WRSLF�RI�EDUJDLQLQJ�IRU�ODZ�HQIRUFHPHQW�XQLRQV��8QLRQ�UHIRUP�LV�D�PHDQLQJIXO�
VROXWLRQ�WKDW�LV�IURQW�DQG�FHQWHU�LQ�D�QXPEHU�RI�VWDWHV�DOUHDG\��,W�UHSUHVHQWV�DQ�HIIHFWLYH��QR�FRVW�
DOWHUQDWLYH�WKDW�SURYLGHV�IRU�DFWXDO�DFFRXQWDELOLW\���

)LQDOO\��DQ\�FRQYHUVDWLRQ�DERXW�SXEOLF�VDIHW\�UHIRUP�PXVW�DFNQRZOHGJH�WKH�VHULRXV�GHILFLHQFLHV�
LQ�EHKDYLRUDO�KHDOWK�VHUYLFHV�LQ�RXU�FRPPXQLWLHV�WKDW�OHDG�WR��L��ODZ�HQIRUFHPHQW�LQWHUYHQWLRQ�LQ�
VLWXDWLRQV�LQYROYLQJ�PHQWDO�KHDOWK�FULVHV�DQG��LL��WKH�XQQHFHVVDU\�LQFDUFHUDWLRQ�RI�LQGLYLGXDOV�
VXIIHULQJ�IURP�VXEVWDQFH�DEXVH�DQG�RU�PHQWDO�KHDOWK�GLVRUGHUV��7KHVH�GHILFLHQFLHV�KDYH�
WUDQVIRUPHG�RXU�ORFDO�MDLOV�LQWR�GH�IDFWR�PHQWDO�KHDOWK�LQVWLWXWLRQV��D�UROH�WKH\�DUH�QRW�ZHOO�
HTXLSSHG�WR�VHUYH��7KLV�&RPPLVVLRQ�FRXOG�DQG�VKRXOG�KDYH�H[SORUHG�ZKDW�FRXOG�EH�GRQH�WR�
VROYH�D�VLJQLILFDQW�URRW�FDXVHV�RI�WKH�SUREOHP��:H�GLG�QRW��

7KH�3URFHVV�ZDV�5XVKHG�DQG�%LDVHG��:LWKRXW�$OORZLQJ�IRU�$GHTXDWH�7LPH�IRU�'HEDWH�DQG�
'LVFXVVLRQ��&UHDWLQJ�WKH�,PSUHVVLRQ�WKDW�WKH�5HVXOW�ZDV�3UHGHWHUPLQHG�

%DVHG�XSRQ�WKH�FRPPHQWV�UHFHLYHG��WKH�SXEOLF�EHOLHYHV�WKDW�WKH�&RPPLVVLRQ�LV�ZRUNLQJ�WRZDUGV�
UHFRPPHQGDWLRQV�WKDW�ZLOO�DGGUHVV�ODZ�HQIRUFHPHQW�PLVFRQGXFW�DQG�FUHDWH�LQGLYLGXDO�
DFFRXQWDELOLW\���%XW�WKH�UHFRPPHQGHG�QHZ�FDXVH�RI�DFWLRQ�JRHV�PXFK�IXUWKHU���,I�HQDFWHG��DOO�
SXEOLF�RIILFHUV�DQG�HPSOR\HHV�±�QRW�MXVW�ODZ�HQIRUFHPHQW�±�ZRXOG�EH�VXEMHFW�WR�D�GDPDJHV�
ODZVXLW���7KLV�IDFW�VKRXOG�KDYH�EHHQ�EURDGO\�DGYHUWLVHG�WR�XQLYHUVLWLHV��VFKRRO�GLVWULFWV��DQG�RWKHU�
JRYHUQPHQWDO�HQWLWLHV�WKDW�ZRXOG�EH�LPSDFWHG�E\�WKH�QHZ�FDXVH�RI�DFWLRQ���%XW�LW�ZDV�QRW��7KH�
SXEOLF�FRPPHQWV�VXEPLWWHG�WR�WKH�&RPPLVVLRQ�FDPH�ODUJHO\�IURP�ODZ\HUV�ZKR�SUDFWLFH�FLYLO�
ULJKWV�RU�SHUVRQDO�LQMXU\�OLWLJDWLRQ��RYHUVKDGRZLQJ�WKH�IHZ�ODZ�HQIRUFHPHQW�RIILFHUV�DQG�DJHQFLHV�
ZKR�UHVSRQGHG��:H�UHFHLYHG�QR�UHVSRQVHV�IURP�VFKRRO�HPSOR\HHV��VRFLDO�ZRUNHUV��RU�KHDOWKFDUH�
ZRUNHUV��KLJKOLJKWLQJ�KRZ�XQLQIRUPHG�RU�XQDZDUH�WKH�SXEOLF�ZDV�DV�WR�WKH�WUXH�SXUSRVH�RI�WKH�
&RPPLVVLRQ�DQG�KRZ�HDFK�RI�WKHP�ZRXOG�EH�QHJDWLYHO\�LPSDFWHG�E\�WKH�PDMRULW\¶V�
UHFRPPHQGDWLRQV�����

,QIRUPDWLRQ�SUHVHQWHG�WR�WKH�&RPPLVVLRQ�DQG�SXEOLF�PLVUHSUHVHQWHG�WKH�FXUUHQW�VWDWH�RI�WKH�ODZ��
DQG�OLNHO\�VNHZHG�SXEOLF�SHUFHSWLRQ�RI�WKH�&RPPLVVLRQ¶V�ZRUN���'XULQJ�WKH�ILUVW�WZR�PHHWLQJV��



 

3DJH���RI����

ZH�ZHUH�OHDG�WR�EHOLHYH�WKDW�1HZ�0H[LFDQV�KDYH�QR�UHPHG\�LQ�6WDWH�FRXUW�LI�ODZ�HQIRUFHPHQW�
YLRODWHV�WKHLU�6WDWH�FRQVWLWXWLRQDO�ULJKWV��7KDW�LQFRUUHFW�PHVVDJH�ZDV�UHSHDWHG�RQ�RXU�
&RPPLVVLRQ�ZHEVLWH��ZKHUH�RXU�VXUYH\�DGYLVHG�WKH�SXEOLF�WKDW�³>W@KH�1HZ�0H[LFR�&RQVWLWXWLRQ�
SURYLGHV�ULJKWV�WR�WKH�SHRSOH�LQ�WKLV�VWDWH��EXW�FXUUHQWO\�WKHUH�LV�QRW�D�VWDWXWH�RU�SULYDWH�ULJKW�RI�
DFWLRQ�WKDW�DOORZV�SHRSOH�WR�UHFRYHU�ZKHQ�WKHVH�ULJKWV�DUH�YLRODWHG«´�$IWHU�WKH�HUURU�ZDV�SRLQWHG�
RXW��&RPPLVVLRQ�VWDII�GLG�QRW�DPHQG�RU�FRUUHFW�WKH�TXHVWLRQ��6XUYH\�UHVSRQVHV�EDVHG�XSRQ�WKLV�
PLVLQIRUPDWLRQ�DUH�QRW�SDUWLFXODUO\�XVHIXO��

3UHVHQWHUV�GLVSURSRUWLRQDWHO\�IDYRUHG�D�QHZ�FDXVH�RI�DFWLRQ�ZLWKRXW�TXDOLILHG�LPPXQLW\��
VXJJHVWLQJ�WKDW�D�QHZ�FDXVH�RI�DFWLRQ�PD\�XQORFN�1HZ�0H[LFR�FRQVWLWXWLRQDO�SURWHFWLRQV�WKDW�GR�
QRW�FXUUHQWO\�H[LVW���:H�EHOLHYH�WKH�WHFKQLFDO�OHJDO�LVVXHV�DUH�PRUH�QXDQFHG�DQG�RSLQLRQV�RQ�WKHP�
PRUH�GLYHUVH�WKDQ�ZKDW�ZDV�SUHVHQWHG��

7KH�GLVVHQWHUV�LQFOXGH�D�6WDWH�6HQDWRU��D�'LVWULFW�$WWRUQH\��DQG�WZR�ODZ�HQIRUFHPHQW�RIILFHUV��1R�
DWWRUQH\�ZLWK�D�JRYHUQPHQW�SHUVSHFWLYH�UHJDUGLQJ�FLYLO�OLWLJDWLRQ�ZDV�DSSRLQWHG�WR�WKH�
&RPPLVVLRQ��7KH�GLVVHQWLQJ�&RPPLVVLRQHUV�DUH�RI�GLIIHUHQW�SROLWLFDO�DIILOLDWLRQV��7KH�GLVVHQWLQJ�
&RPPLVVLRQHUV�DUH�UDFLDOO\�DQG�FXOWXUDOO\�GLYHUVH��7KH�WZR�ODZ�HQIRUFHPHQW�UHSUHVHQWDWLYHV�RQ�
WKLV�&RPPLVVLRQ�XQGHUVWDQG�ERWK�VLGHV�RI�WKH�LVVXHV��ZLWK�WKHLU�ODZ�HQIRUFHPHQW�OHDGHUVKLS�
H[SHULHQFH�DQG�ERWK�EHLQJ�SODLQWLIIV�DJDLQVW�JRYHUQPHQW�RQ�FRPSODLQWV�LQYROYLQJ�FLYLO�ULJKWV�
PDWWHUV��1RQH�RI�WKH�GLVVHQWLQJ�&RPPLVVLRQHUV�VWDQG�WR�ILQDQFLDOO\�JDLQ�IURP�WKH�RXWFRPH�RI�
WKHVH�UHFRPPHQGDWLRQV��

(DFK�GLVVHQWLQJ�&RPPLVVLRQHU�VWURQJO\�EHOLHYHV�LQ�KROGLQJ�EDG�JRYHUQPHQW�DFWRUV�DFFRXQWDEOH�
DQG��LI�QHHGHG��ZHUH�ZLOOLQJ�WR�FRQVLGHU�UHFRPPHQGLQJ�UHIRUPV�WR�WKH�107&$��EXW�WKRVH�
DOWHUQDWLYHV�ZHUH�QHYHU�FRQVLGHUHG�RU�GLVFXVVHG�E\�WKH�PDMRULW\���:H�FDQQRW�LQ�JRRG�IDLWK�
VXSSRUW�WKH�PDMRULW\¶V�UXVKHG�HIIRUW�WR�JHQHUDWH�DQ�XQ�YHWWHG�UHSRUW�RI�UHFRPPHQGDWLRQV�WR�RXU�
/HJLVODWXUH�DQG�*RYHUQRU���

'LVVHQWLQJ�&RPPLVVLRQHUV�GLG�QRW�KDYH�DPSOH�WLPH�WR�FRQVLGHU��UHYLHZ��RU�GLVFXVV�DPRQJ�DOO�
&RPPLVVLRQHUV�WKH�LQIRUPDWLRQ�SUHVHQWHG�WR�WKHP��LQFOXGLQJ�WHVWLPRQLHV��,I�WKH�GLVVHQWLQJ�
&RPPLVVLRQHUV�KDG�WKH�RSSRUWXQLW\�WR�YHW�WKH�LQIRUPDWLRQ�DQG�WHVWLPRQLHV��ZH�ZRXOG�KDYH�OLNHO\�
KDG�DGGLWLRQDO�TXHVWLRQV��WKXV�UDLVLQJ�WKH�OLNHOLKRRG�WKDW�DGGLWLRQDO�VWDNHKROGHUV�ZRXOG�KDYH�EHHQ�
VFKHGXOHG�WR�WHVWLI\�EHIRUH�WKH�&RPPLVVLRQ�RU�UHTXHVWHG�WR�SURYLGH�DGGLWLRQDO�LQIRUPDWLRQ��7KH�
&RPPLVVLRQ�PHPEHUVKLS�ZDV�QRW�ILQDOL]HG�XQWLO�PLG�$XJXVW�������\HW�KDG�D�1RYHPEHU����
GHDGOLQH�WR�SURYLGH�LWV�UHFRPPHQGDWLRQV���7KH�GLVVHQWLQJ�&RPPLVVLRQHUV�VWURQJO\�EHOLHYH�WKHUH�
ZDV�QRW�HQRXJK�WLPH�WR�FRQVLGHU�VXFK�FULWLFDO�LVVXHV�LQ�D�IHZ�PHHWLQJV�RI�����KRXUV��7ZR�
GLVVHQWLQJ�&RPPLVVLRQHUV�RIIHUHG�WR�PHHW�RQ�ZHHNHQGV�WR�SURYLGH�PRUH�UHYLHZ�DQG�GLVFXVVLRQ�
WLPH��EXW�WKDW�RSWLRQ�ZDV�QHYHU�XWLOL]HG��UHVXOWLQJ�LQ�OHVV�PHHWLQJV��7KHVH�GHILFLHQFLHV�IXUWKHU�
H[SODLQ�ZK\�WKH�GLVVHQWLQJ�&RPPLVVLRQHUV�FDQQRW�VXSSRUW�WKH�PDMRULW\¶V�UHFRPPHQGDWLRQ�WR�
FUHDWH�D�QHZ�VWDWH�FDXVH�RI�DFWLRQ�IRU�FLYLO�ULJKWV�GHSULYDWLRQ�DQG�WR�QRW�DOORZ�TXDOLILHG�LPPXQLW\�
DV�D�GHIHQVH���

,Q�RXU�ODVW�PHHWLQJ��WKH�&RPPLVVLRQ�VSHQW�MXVW�D�IHZ�PLQXWHV�DSSURYLQJ�WKH�VWDII�DWWRUQH\¶V�
UHFRPPHQGDWLRQ�WKDW�WKH�QHZ�FDXVH�RI�DFWLRQ�KDYH�D�WKUHH�\HDU�VWDWXWH�RI�OLPLWDWLRQ��ZLWK�DQ�
H[WHQGHG�WLPH�IUDPH�IRU�PLQRUV�DQG�YLFWLPV�RI�VH[XDO�DEXVH��$OWKRXJK�LW�PD\�KDYH�EHHQ�ZHOO�



 

3DJH���RI����

NQRZQ�WR�WKH�DWWRUQH\�PDMRULW\��WKRVH�RI�XV�ZKR�DUH�QRW�FLYLO�DWWRUQH\V�GLG�QRW�OHDUQ�XQWLO�DIWHU�
WKH�YRWH�WKDW�WKHUH�DUH�RWKHU�ODZV��VXFK�DV�WKH�107&$�DQG�VWDWH�DQG�IHGHUDO�FLYLO�ULJKWV�VWDWXWHV��
ZLWK�VKRUWHU�VWDWXWHV�RI�OLPLWDWLRQV�DQG�QRWLFH�UHTXLUHPHQWV�WKDW�PLJKW�KDYH�EHHQ�PRUH�
DSSURSULDWH��$OWKRXJK�GLVVHQWLQJ�&RPPLVVLRQHUV�GLG�QRW�REMHFW�WR�WKH�VWDWXWH�RI�OLPLWDWLRQ�
UHFRPPHQGDWLRQ��WKDW�ZDV�EHFDXVH�LW�ZDV�FOHDU�WR�HDFK�RI�XV�WKDW�WKH�PDMRULW\�VXSSRUWHG�WKH�
UHFRPPHQGDWLRQ�DQG�LW�ZRXOG�EH�PHDQLQJOHVV�WR�DUJXH�DJDLQVW�WKH�PDMRULW\��DV�SUHYLRXVO\�VHHQ�
ZLWK�WKH�QHZ�FDXVH�RI�DFWLRQ�DQG�TXDOLILHG�LPPXQLW\�YRWHV���

6LPLODUO\��DOWKRXJK�WKH�DWWRUQH\�PDMRULW\�LV�HPSKDWLF�WKDW�6WDWH�FRXUWV�VKRXOG�LQWHUSUHW�RXU�6WDWH�
FRQVWLWXWLRQDO�ULJKWV��ZH�ZHUH�SUHVHQWHG�ZLWK�IHZ��LI�DQ\��FRQFUHWH�H[DPSOHV�RI�PHDQLQJIXO�
GLYHUJHQFH�EHWZHHQ�IHGHUDO�DQG�6WDWH�FRQVWLWXWLRQDO�ODZ�LQ�WKH�FLYLO�DUHQD���,Q�IDFW��ZH�ZHUH�
VHSDUDWHO\�LQIRUPHG�WKDW�RXU�6XSUHPH�&RXUW�KDV�LQVWUXFWHG�1HZ�0H[LFR�&RXUWV�WR�FRQVLGHU�6WDWH�
FRQVWLWXWLRQDO�FODLPV�RQO\�LI�WKH�DVVHUWHG�ULJKW�LV�QRW�SURWHFWHG�XQGHU�WKH�IHGHUDO�FRQVWLWXWLRQ�DQG�
WR�RQO\�GHYLDWH�IURP�HVWDEOLVKHG�IHGHUDO�FRQVWLWXWLRQDO�ODZ�LQ�VSHFLILHG�FLUFXPVWDQFHV���
&RQVHTXHQWO\��ZH�KDYH�QR�EDVLV�XSRQ�ZKLFK�WR�FRQFOXGH�WKDW�WKH�QHZ�FDXVH�RI�DFWLRQ�ZLOO�XQORFN�
D�WUHDVXUH�FKHVW�RI�QHZ�6WDWH�FRQVWLWXWLRQDO�SURWHFWLRQV���

7KH�TXHVWLRQ�RI�ZKHWKHU�WR�FUHDWH�D�QHZ�FDXVH�RI�DFWLRQ�ZLWK�VHULRXV�SUDFWLFDO�FRQVHTXHQFHV�IRU�
WKH�6WDWH�LV�DQ�LVVXH�WRR�LPSRUWDQW�WR�UXVK��HVSHFLDOO\�ZKHQ�UXVKLQJ�PHDQV�D�ODFN�RI�EURDG�SXEOLF�
LQSXW�DQG�FRQVLGHUDWLRQ�RI�DOWHUQDWLYHV�WR�D�QHZ�FDXVH�RI�DFWLRQ��

&21&/86,21�

:H�KDYH�JUHDW�UHVSHFW�IRU�DOO�ZKR�VHUYHG�RQ�WKLV�&RPPLVVLRQ���:H�EHOLHYH��KRZHYHU��WKDW�WKH�
&RPPLVVLRQ�ZDV�VWDFNHG�ZLWK�ODZ\HUV�IURP�WKH�SODLQWLIIV¶�EDU�ZLWK�WKH�DELOLW\�WR�VROLFLW�
RYHUZKHOPLQJ�SODLQWLIIV¶�EDU�SXEOLF�FRPPHQWV��ZHQW�DERXW�LWV�ZRUN�WRR�TXLFNO\��IDLOHG�WR�VHHN�
RXW�GLIIHULQJ�YLHZSRLQWV�RQ�QXDQFHG�DQG�FRPSOLFDWHG�LVVXHV��DQG�IDLOHG�WR�GXO\�FRQVLGHU�UHDO�
DOWHUQDWLYHV�WKDW�PLJKW�DGGUHVV�WKH�UHDVRQV�IRU�WKLV�&RPPLVVLRQ¶V�H[LVWHQFH�±�ODZ�HQIRUFHPHQW�
PLVFRQGXFW�DQG�DFFRXQWDELOLW\��7KHVH�VKRUWFRPLQJV�WDLQW�DOO�RI�WKH�PDMRULW\¶V�UHFRPPHQGDWLRQV���

2Q�WKH�PHULWV��WKH�PDMRULW\¶V�UHFRPPHQGDWLRQV�DUH�QRW�QHFHVVDU\���$PSOH�UHPHGLHV�IRU�6WDWH�DQG�
IHGHUDO�FRQVWLWXWLRQDO�YLRODWLRQV�E\�ODZ�HQIRUFHPHQW�DOUHDG\�H[LVW�XQGHU�ERWK�IHGHUDO�DQG�6WDWH�
ODZ���1RU�ZLOO�WKH�UHFRPPHQGHG�QHZ�FDXVH�RI�DFWLRQ�LPSURYH�JRYHUQPHQW�DFFRXQWDELOLW\�RU�ODZ�
HQIRUFHPHQW�FRQGXFW��,W�ZLOO�VLPSO\�GLYHUW�VFDUFH�SXEOLF�UHVRXUFHV�WR�FODLPV�IURP�WKH�HIIRUWV�WR�
UHFUXLW��UHWDLQ��DQG�WUDLQ�JRRG�JRYHUQPHQW�HPSOR\HHV�DQG�ODZ�HQIRUFHPHQW�RIILFHUV��DQG�RWKHU�
FULWLFDO�VHUYLFHV���

&DYDOLHU�VXJJHVWLRQV�KDYH�EHHQ�PDGH�WKDW�JRYHUQPHQWV�FDQ�DYRLG�OLDELOLW\�E\�VLPSO\�QRW�PDNLQJ�
PLVWDNHV���1R�RUJDQL]DWLRQ�EDWV�������EH�LW�LQ�VSRUWV��JRYHUQPHQW��RU�RWKHU�DUHDV���+XPDQV�PDNH�
PLVWDNHV��DQG�WKDW�LV�HVSHFLDOO\�WUXH�LQ�WKH�KLJK�VWUHVV�DUHD�RI�SXEOLF�VDIHW\��ZKHUH�VSOLW�VHFRQG�
GHFLVLRQV�LQ�HPRWLRQDO�VHWWLQJV�DUH�RIWHQ�GHPDQGHG���2SHQLQJ�XS�JRYHUQPHQW�WR�QXFOHDU�YHUGLFWV�
ZKHQ�PLVWDNHV�DUH�LQHYLWDEO\�PDGH�DFFRPSOLVKHV�QRWKLQJ�SURGXFWLYH����

)RU�DOO�RI�WKH�UHDVRQV�H[SUHVVHG�DERYH��ZH�UHVSHFWIXOO\�GLVVHQW�IURP�WKH�PDMRULW\¶V�
UHFRPPHQGDWLRQV���,I�WKH�/HJLVODWXUH�FUHDWHV�D�QHZ�FDXVH�RI�DFWLRQ��LW�VKRXOG�GR�VR�RQO\�LQ�WKH�
FRQWH[W�RI�D�QHZ�ZDLYHU�XQGHU�WKH�107&$��ZKHUH�JRYHUQPHQW�OLDELOLW\�LV�FDSSHG�DQG�DWWRUQH\V¶�



 

3DJH����RI����

IHHV�DUH�QRW�DZDUGHG�WR�SUHYDLOLQJ�SODLQWLIIV��*RYHUQPHQW�FDQQRW�DIIRUG�WKH�DVWURQRPLFDO�MXU\�
DZDUGV�JUDQWHG�E\�1HZ�0H[LFR�MXULHV��H[DPSOHV�RI�ZKLFK�ZHUH�VKDUHG�ZLWK�WKH�&RPPLVVLRQ����

'5$)7,1*�6833257�

7KH�GLVVHQWHUV�UHFHLYHG�WKH�VXSSRUW�RI�1HZ�0H[LFR�&RXQWLHV�LQ�GUDIWLQJ�WKLV�UHSRUW��

$33(1',;�

$WWDFKHG�DUH�PDWHULDOV�VXSSRUWLQJ�WKH�RSLQLRQV�FRQWDLQHG�KHUHLQ���

KWWSV���ZZZ�DETMRXUQDO�FRP���������HGLWRULDO�TXDOLILHG�LPPXQLW\�SURYLGHV�UHDVRQDEOH�
SURWHFWLRQ�IRU�SROLFH�RIILFHUV�KWPO���

�

�

�

�

 





-XVWLFH�5LFKDUG�%RVVRQ��5HW����&KDLU�
1HZ�0H[LFR�&LYLO�5LJKWV�&RPPLVVLRQ�

2FWREHU����������
3DJH���RI���

�
�

PLVFRQGXFW�� 7KH�'2-� UHIRUP� SURFHVV� KDV� GUDPDWLFDOO\� LQFUHDVHG� WKH� VWDII� DQG� EXGJHWV� RI� RXU�
FRPSOLDQFH��LQWHUQDO�DIIDLUV�DQG�DFDGHP\�GLYLVLRQV��DQG�WKH�QXPEHU�RI�VZRUQ�RIILFHUV�ZH�QHHG�RQ�
WKH�ZKROH��2XU�PDMRU�HTXLSPHQW�SXUFKDVHV� LQ� WKH� ODVW� IHZ�\HDUV�KDYH�JRQH� WRZDUGV� LQFUHDVLQJ�
DFFRXQWDELOLW\�WKURXJK�LWHPV�OLNH�ERG\�FDPHUDV�DQG�HOHFWURQLF�FRQWURO�ZHDSRQV�ZLWK�DXGLW�WUDLOV��
$QG� LI�ZH�GRQ¶W� WDNH� WKDW�PRQH\�IURP�HOVHZKHUH� LQ� WKH�3ROLFH�'HSDUWPHQW��ZH�PXVW�FXW�RWKHU�
VHUYLFHV�RU�SURJUDPV���
�
1H[W��ZH�DOUHDG\�KDYH�DYHQXHV�WR�SXUVXH�FLYLO�ULJKWV�YLRODWLRQV�DQG�SROLFH�PLVFRQGXFW�LQ�FRXUW��$�
FDXVH�RI�DFWLRQ�IRU�WKH�YLRODWLRQ�RI�VWDWH�FRQVWLWXWLRQDO�ULJKWV�KDV�EHHQ�DQG�LV�DOORZHG�E\�6HFWLRQ�
��������RI�WKH�7&$��6HFWLRQ���������SURYLGHV�WKH�FLWL]HQV�RI�1HZ�0H[LFR�ZLWK�D�ULJKW�RI�DFWLRQ�
WR�EH�FRPSHQVDWHG�IRU�YLRODWLRQV�RI�WKH�1HZ�0H[LFR�&RQVWLWXWLRQ�E\�ODZ�HQIRUFHPHQW�RIILFHUV���
5HFHQW�DPHQGPHQWV�WR�WKH�7RUW�&ODLPV�$FW�KDYH�DGGUHVVHG�D�SRWHQWLDO�JDS�LQ�WKH�ODZ�ZLWK�UHJDUG�
WR�VXFK�FODLPV��VXFK�WKDW�6HFWLRQ���������DFWV�DV�D�FLYLO�ULJKWV�VWDWXWH��6HFWLRQ����������FRXSOHG�
ZLWK����8�6�&����������FXUUHQWO\�SURYLGH�1HZ�0H[LFR�FLWL]HQV�ZLWK�DGHTXDWH�UHPHGLHV�IRU�FLYLO�
ULJKWV�YLRODWLRQV��
�
)XUWKHUPRUH�� LQFUHDVLQJ� WKH� ULVN� IRU� JRYHUQPHQWV� GRHV� QRW� DFWXDOO\� DIIHFW� RIILFHUV��$V� WKH� ODZ�
FXUUHQWO\�VWDQGV�XQGHU�WKH�7&$��ZH�DUH�OHJDOO\�REOLJDWHG�WR�SURYLGH�IRU�WKH�GDPDJHV�DVVHVVHG�DV�
ZHOO�DV�WKH�FRVWV�RI�WKH�GHIHQVH�RI�RXU�RIILFHUV��$EROLVKLQJ�TXDOLILHG�LPPXQLW\�ZRXOG�RQO\�LQFUHDVH�
FRVWV�WR�WKH�JRYHUQPHQWDO�HQWLW\�DQG�QRW�KDYH�DQ�LPSDFW�RQ�WKH�RIILFHU����
�
:KDW�WUXO\�DIIHFWV�DQ�LQGLYLGXDO�RIILFHU�LV�GLVFLSOLQH��2IILFHU�DFFRXQWDELOLW\�IXQGDPHQWDOO\�FRPHV�
WKURXJK�D�SROLFH�GHSDUWPHQW¶V�LQWHUQDO�DIIDLUV�DQG�GLVFLSOLQDU\�SURFHVVHV��0DLQWDLQLQJ�WKH�LQWHJULW\�
RI�WKRVH�SURFHVVHV�DQG�LQVWLOOLQJ�LQ�LQYHVWLJDWRUV�WKH�FRXUDJH�WR�EH�FULWLFDO�RI�WKHLU�SHHUV�LV�D�FRQVWDQW�
VWUXJJOH��,QYHVWLJDWRUV�PXVW�EH�HPSRZHUHG�WR�FDOO�RXW�PLVFRQGXFW��HYHQ�LI�LW�PHDQV�DQ�RIILFHU�JHWV�
ILUHG��:H�KDYH�WZR�FKDOOHQJHV�LQ�WKLV�UHVSHFW��)LUVW��FROOHFWLYH�EDUJDLQLQJ�DJUHHPHQWV�WKDW�ZHUH�
GUDIWHG�EHIRUH�WKH�FXUUHQW�HUD�RI�DFFRXQWDELOLW\�VHW�XQDFFHSWDEOH�FRQGLWLRQV�RQ�GLVFLSOLQH��6HFRQG��
LQYHVWLJDWRUV�IHDU�WKDW�D�ILQGLQJ�RI�PLVFRQGXFW�PLJKW�FRVW�WKH�DJHQF\�PLOOLRQV�RI�GROODUV��RU�UHVXOW�
LQ�EDQNUXSWLQJ�D�IHOORZ�RIILFHU��([SDQGLQJ�FLYLO�OLDELOLW\�GRHV�QRW�KHOS�ZLWK�WKH�ILUVW�FRQFHUQ��DQG�
RQO\�H[DFHUEDWHV�WKH�VHFRQG��
�
)LQDOO\��1HZ�0H[LFR�&RXUWV�DUH�QRW�HTXLSSHG�WR�KDQGOH�WKH�YROXPH�RI�FDVHV�WKDW�D�VWDWH�FLYLO�ULJKWV�
FDXVH� RI� DFWLRQ� ZRXOG� FUHDWH�� $V� LW� LV�� RXU� 6WDWH� FRXUWV� DUH� RYHUZKHOPHG� DQG� GHDOLQJ� ZLWK�
VLJQLILFDQW�EDFNORJV��ZKLFK�ZHUH�FRPSOLFDWHG�E\�WKH�JOREDO�&29,'����SDQGHPLF���:H�URXWLQHO\�
VHWWOH�DQG�WU\�FDVHV�WKDW�KDSSHQHG�XQGHU�WKH�SUHYLRXV�PD\RUDO�DGPLQLVWUDWLRQ��LQYROYLQJ�RIILFHUV�
ZKR�DUH�ORQJ�JRQH�IURP�WKH�GHSDUWPHQW��7KH�RXWFRPH�RI�WKRVH�FDVHV�KDV�QR�HIIHFW�ZKDWVRHYHU�RQ�
WKH� RIILFHUV� ZKR� ZHUH� LQYROYHG� LQ� WKH� LQFLGHQW� RU� WKH� WRS�OHYHO� PDQDJHPHQW� RYHUVHHLQJ� WKH�
GHSDUWPHQW�DW�WKH�WLPH��6KLIWLQJ�WKH�PDMRULW\�RI�WKHVH�FDVHV�WR�6WDWH�FRXUW�ZLOO�RQO\�OHQJWKHQ�WKH�
WLPH�LW�WDNHV�WR�UHVROYH�WKHP��WKXV�GHFUHDVLQJ�WKHLU�LPSDFW�RQ�WKH�SHRSOH�LQYROYHG��
�
7KH�FULPLQDO�MXVWLFH�UHIRUP�FRPPXQLW\�KDV�ORQJ�XQGHUVWRRG�WKDW�WKH�V\VWHP�RI�IHHV�DQG�ILQHV�GRHV�
QRW�PDNH�XV�DQ\�VDIHU��3ROLFH�UHIRUP�LV�QR�GLIIHUHQW��3HQDOWLHV�KDYH�WKHLU�SODFH��EXW�UHDO�FKDQJH�
FRPHV�IURP�DGGUHVVLQJ�V\VWHPLF�DQG�LQVWLWXWLRQDO�FDXVHV�XQGHUO\LQJ�WKH�SUREOHP���
�
$V� WKH� &RPPLVVLRQ� KHDUG�� WKH� EHVW� DYHQXHV� IRU� LQVWLWXWLRQDO� EHKDYLRUDO� FKDQJH� LQFOXGH��
����HQVXULQJ�WKDW�WKH�SROLFLHV�DUH�DOLJQHG�ZLWK�QDWLRQDO�EHVW�SUDFWLFHV������SURYLGLQJ�WKH�EHVW�WUDLQLQJ�



-XVWLFH�5LFKDUG�%RVVRQ��5HW����&KDLU�
1HZ�0H[LFR�&LYLO�5LJKWV�&RPPLVVLRQ�

2FWREHU����������
3DJH���RI���

�
�

DYDLODEOH�IRU�WKH�LPSOHPHQWDWLRQ�RI�WKH�SROLFLHV��DQG�����GHPDQGLQJ�DFFRXQWDELOLW\���7KH�6WDWH�FDQ�
SOD\�D�UROH�LQ�DOO�RI�WKHVH�DUHDV��
�

x 7KH� 6WDWH� FDQ� IXQG� DQG� RYHUVHH� WKH� GHYHORSPHQW� RI� EHVW�SUDFWLFH� SROLFLHV� WKDW� DOO�
GHSDUWPHQWV�LQ�1HZ�0H[LFR�FDQ�WDLORU�DQG�DGRSW���
�

x 7KH�6WDWH�FDQ�IXQG�DQG�H[SHGLWH�SURFXUHPHQW�WKURXJK�WKH�VWDWHZLGH�SULFLQJ�DJUHHPHQW�RI�
VWDWH�RI�WKH�DUW�WHFKQRORJ\�WKDW�HQKDQFHV�RIILFHU�DFFRXQWDELOLW\���
�

x 7KURXJK�WKH�/DZ�(QIRUFHPHQW�$FDGHP\�%RDUG��WKH�6WDWH�FDQ�HQKDQFH�FRQVHTXHQFHV�IRU�
RIILFHUV�ZKR�KDYH�FRPPLWWHG�PLVFRQGXFW��UHTXLUH�DGGLWLRQDO�WUDLQLQJ��DQG�VWRS�WKH�F\FOH�RI�
VXESDU�RIILFHUV�ZKR�PRYH�IURP�RQH�GHSDUWPHQW�WR�WKH�QH[W��7KLV�ZRXOG�LQFOXGH�LQYHVWPHQWV�
WR�UHGXFH�WKH�EDFNORJ�RI�GLVFLSOLQDU\�PDWWHUV�WKDW�WKH�/($�%RDUG�FXUUHQWO\�IDFHV��
�

x 7KH�/HJLVODWXUH�FDQ�H[SORUH�HPSRZHULQJ�PDQDJHPHQW�WR�WDNH�IXOO�FRQWURO�RYHU�WKH�SROLFH�
GLVFLSOLQDU\� SURFHVV�� UDWKHU� WKDQ� EHLQJ� KDPVWUXQJ� E\� GHFDGHV�ROG� FROOHFWLYH� EDUJDLQLQJ�
DJUHHPHQWV��7KLV�HIIRUW�ZRXOG�QHHG�WR�EH�FDUHIXOO\�PDQDJHG�VR�DV�QRW�WR�QHJDWLYHO\�LPSDFW�
ODERU�DV�D�ZKROH��

�
:H� DUH� JUDWHIXO� WKDW� WKH� &RPPLVVLRQ� KDV� LQYHVWHG� VR� PXFK� WLPH� DQG� WKRXJKWIXOQHVV� LQWR�
XQGHUVWDQGLQJ�GLIIHUHQW�DSSURDFKHV�WR�SROLFH�UHIRUP���7KDQN�\RX�IRU�\RXU�FRQVLGHUDWLRQ�RI�WKHVH�
FRQFHUQV��
�
6LQFHUHO\��
�
�
�
BBBBBBBBBBBBBBBBBBBBBBBB�
(VWHEDQ�$JXLODU��-U��
&LW\�$WWRUQH\�
&LW\�RI�$OEXTXHUTXH�
�
&F�� 0DUN�%DNHU��9LFH�&KDLU�
������������� *HUDOG�%\HUV��&RPPLVVLRQHU�
������������ =DFNHUHH�.HOLQ��&RPPLVVLRQHU�� � � � � � � �

6HQDWRU�6WHYHQ�1HYLOOH��&RPPLVVLRQHU�
9LFWRU�5RGULJXH]��&RPPLVVLRQHU�
.LP�6WHZDUW��&RPPLVVLRQHU�

������������� 'HQLVH�7RUUHV��&RPPLVVLRQHU�
����������� -XGJH�6WDQ�:KLWDNHU��&RPPLVVLRQHU�
������������� 6HQDWRU�3HWHU�:LUWK��0DMRULW\�/HDGHU�RI�WKH�1HZ�0H[LFR�6HQDWH�

5HS��%ULDQ�(JROI��6SHDNHU�RI�WKH�1HZ�0H[LFR�+RXVH�RI�5HSUHVHQWDWLYHV�
6HQDWRU�-RKQ�$UWKXU�6PLWK��&KDLU��/HJLVODWLYH�)LQDQFH�&RPPLWWHH�
5HS��3DWULFLD�$��/XQGVWURP��9LFH�&KDLU��/HJLVODWLYH�)LQDQFH�&RPPLWWHH�
0DWW�*DUFLD��$FWLQJ�&KLHI�RI�6WDII��2IILFH�RI�WKH�*RYHUQRU�
'DYLG�$EEH\��'LUHFWRU��/HJLVODWLYH�)LQDQFH�&RPPLWWHH�

������������� 5DXO�%XUFLDJD��1HZ�0H[LFR�/HJLVODWLYH�&RXQFLO�6HUYLFH�
������������� $-�)RUWH��1HZ�0H[LFR�0XQLFLSDO�/HDJXH�
������������ 6WHYH�.RSHOPDQ��1HZ�0H[LFR�&RXQWLHV�
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5(&2*1,=,1*�7+(�2%-(&7,216�2)�7+(�1(:�0(;,&2�6+(5,))6¶�
$662&,$7,21�$1'�1(:�0(;,&2�$662&,$7,21�2)�32/,&(�&+,()6��

�72�&(57$,1�352326$/6�%()25(�7+(�
1(:�0(;,&2�&,9,/�5,*+76�&200,66,21�

�
:+(5($6��WKH�1HZ�0H[LFR�&LYLO�5LJKWV�&RPPLVVLRQ�ZDV�HVWDEOLVKHG�E\�WKH�1HZ�

0H[LFR�/HJLVODWXUH�LQ�UHVSRQVH�WR�FHUWDLQ�KLJK�SURILOH�FLYLO�ULJKWV�YLRODWLRQV�LQ�RWKHU�VWDWHV��DQG�
�

:+(5($6��DPRQJ�WKH�SURSRVDOV�SUHVHQWHG�WR�WKH�1HZ�0H[LFR�&LYLO�5LJKWV�
&RPPLVVLRQ�LV�WKH�HVWDEOLVKPHQW�RI�D�QHZ�VWDWH�ODZ�FDXVH�RI�DFWLRQ�ZKLFK�ZRXOG�EH�ILOHG�LQ�VWDWH�
FRXUW�DQG�ZRXOG�QRW�EH�VXEMHFW�WR�UHPRYDO�WR�IHGHUDO�FRXUW��DQG�
�

:+(5($6��DPRQJ�WKH�SURSRVDOV�SUHVHQWHG�DUH�WKH�HOLPLQDWLRQ�RI�WKH�GHIHQVH�RI�
TXDOLILHG�LPPXQLW\�WR�JRYHUQPHQWDO�HPSOR\HHV�DQG�HQWLWLHV�DJDLQVW�ZKRP�FODLPV�DUH�PDGH��DQG�

�
:+(5($6��EDVHG�XSRQ�WKH�UHVHDUFK�SUHVHQWHG�E\�1HZ�0H[LFR�&RXQWLHV�DQG�RWKHUV��

RQO\�D�VPDOO�SHUFHQWDJH�RI�FLYLO�ULJKWV�FODLPV�DUH�DFWXDOO\�GLVPLVVHG�DV�D�UHVXOW�RI�WKH�DSSOLFDWLRQ�
RI�WKH�GHIHQVH�RI�TXDOLILHG�LPPXQLW\��DQG�
�

:+(5($6��ORFDO�JRYHUQPHQWDO�HQWLWLHV�SULPDULO\�SURYLGH�ODZ�HQIRUFHPHQW�DQG�
GHWHQWLRQ�VHUYLFHV�WR�LWV�ORFDO�FLWL]HQV�DQG�DUH�DOUHDG\�UHVSRQVLEOH�IRU�FODLPV�RI�FLYLO�ULJKWV�
YLRODWLRQV�PDGH�DJDLQVW�WKRVH�HQWLWLHV��DQG�

�
:+(5($6��DW�OHDVW�RQH�QHLJKERULQJ�VWDWH�KDV�DOVR�SURSRVHG�WR�HVWDEOLVK�D���������

SHUVRQDO�OLDELOLW\�RQ�DQ\�RIILFHU�RU�HPSOR\HH�IRXQG�OLDEOH�IRU�YLRODWLRQ�RI�FLYLO�ULJKWV��DQG�
�
:+(5($6��WKLV�LPSRVLWLRQ�RI�SHUVRQDO��QRQ�LQGHPQLILHG�OLDELOLW\�ZLOO�KDYH�D�FKLOOLQJ�

HIIHFW�RQ�WKH�DELOLWLHV�RI�1HZ�0H[LFR�ODZ�HQIRUFHPHQW�DQG�GHWHQWLRQ�IDFLOLWLHV�WR�KLUH�ODZ�
HQIRUFHPHQW�RIILFHUV�DQG�GHWHQWLRQ�RIILFHUV��DQG�

�
:+(5($6��DOO�EURNHUV�DQG�LQVXUHUV�ZKR�KDYH�DSSHDUHG�EHIRUH�WKH�&RPPLVVLRQ��DV�ZHOO�

DV�EURNHUV�DQG�LQVXUDQFH�FDUULHUV�ZRUNLQJ�ZLWK�6DQ�-XDQ�&RXQW\��KDYH�LQGLFDWHG�WKDW�VXFK�D�
FKDQJH�ZRXOG�OLNHO\�UHVXOW�LQ�D�SUHPLXP�LQFUHDVH�ZKLFK��XQWLO�WKH�WHUPV�RI�WKH�OHJLVODWLRQ�DUH�
ILQDOL]HG��FDQQRW�EH�TXDQWLILHG��DQG�

�
:+(5($6��WKHVH�LQFUHDVHV�FRXOG�FULSSOH�VPDOOHU�HQWLWLHV�LQ�WKHLU�DELOLW\�WR�SURYLGH�

VHUYLFHV�WR�WKHLU�UHVLGHQWV�DQG�PLJKW�UHVXOW�LQ�WD[�LQFUHDVHV�RQ�HYHU\RQH��DQG�
�



� ��

:+(5($6��WKH�MXULVSUXGHQFH�GHYHORSHG�E\�WKH�IHGHUDO�FRXUWV�IRU�YLRODWLRQ�RI�IHGHUDO�
FLYLO�ULJKWV�LV�ZHOO�HVWDEOLVKHG�ZKLOH�WKH�SURSRVDOV�FRXOG�UHVXOW�LQ�D�WRWDO�UHVHW�RI�VWDWH�FLYLO�ULJKWV�
MXULVSUXGHQFH��
�

12:��7+(5()25(��%(�,7�5(62/9('�E\�WKH�%RDUG�RI�WKH�1HZ�0H[LFR�6KHULIIV¶�
$VVRFLDWLRQ�DQG�%RDUG�RI�WKH�1HZ�0H[LFR�$VVRFLDWLRQ�RI�3ROLFH�&KLHIV��WKDW��
�

�� 1HZ�0H[LFR�6KHULIIV¶�$VVRFLDWLRQ�DQG�1HZ�0H[LFR�$VVRFLDWLRQ�RI�3ROLFH�&KLHIV�RSSRVH�
DQ\�HIIRUW�WR�H[SDQG�VWDWH�FRXUW�MXULVGLFWLRQ�IRU�FLYLO�ULJKWV�YLRODWLRQV���6XFK�H[SDQVLRQ�
VHUYHV�QR�SXUSRVH�RWKHU�WKDQ�WR�FUHDWH�WKH�SRWHQWLDO�IRU�LQFRQVLVWHQW�UHVXOWV�WKHUHE\�
PDNLQJ�LW�PRUH�GLIILFXOW�IRU�ODZ�HQIRUFHPHQW�RIILFHUV�WR�NQRZ�LI�DFWLRQV�DUH�SHUPLVVLEOH�
RU�LPSHUPLVVLEOH�DQG�ZLOO�UHVXOW�LQ�LQFUHDVHG�FRVWV��

�
�� 1HZ�0H[LFR�6KHULIIV¶�$VVRFLDWLRQ�DQG�1HZ�0H[LFR�$VVRFLDWLRQ�RI�3ROLFH�&KLHIV�

RSSRVHV�WKH�VXJJHVWLRQ�WKDW�WKH�GHIHQVH�RI�TXDOLILHG�LPPXQLW\�VKRXOG�QRW�DSSO\�WR�DQ\�
FLYLO�ULJKWV�DFWLRQ�EURXJKW�LQ�VWDWH�FRXUW��
�

�� 1HZ�0H[LFR�6KHULIIV¶�$VVRFLDWLRQ�DQG�1HZ�0H[LFR�$VVRFLDWLRQ�RI�3ROLFH�&KLHIV�
RSSRVHV�DQ\�HIIRUW�WR�LPSRVH�DGGLWLRQDO�SHUVRQDO�OLDELOLW\�RQ�LQGLYLGXDO�JRYHUQPHQW�
RIILFLDOV�RU�HPSOR\HHV��DV�VXFK�FRQGXFW�ZRXOG�OLNHO\�KDYH�D�FKLOOLQJ�HIIHFW�RQ�DOO�
JRYHUQPHQWDO�HQWLWLHV�WR�UHFUXLW��KLUH��DQG�PDLQWDLQ�FULWLFDO�SXEOLF�VDIHW\�DQG�RWKHU�
HPSOR\HHV��

� �
3$66('�DQG�$33529('�WKLV���WK�GD\�RI�2FWREHU��������

�
1HZ� 0H[LFR� 6KHULIIV¶� $VVRFLDWLRQ��������������������������������������������������������������������������������������������������������������������������������
1HZ�0H[LFR�$VVRFLDWLRQ�RI�3ROLFH�&KLHIV��
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�
2FWREHU����������
�
�
'HDU�-XVWLFH�%RVVRQ�DQG�0HPEHUV�RI�WKH�&RPPLVVLRQ��
�
7KDQN�\RX�IRU�WKH�RSSRUWXQLW\�WR�SUHVHQW�LQIRUPDWLRQ�UHJDUGLQJ�WKH�FRQVHTXHQFHV�RI�HQDFWLQJ�D�
QHZ�FLYLO�ULJKWV�FDXVH�RI�DFWLRQ�XQGHU�VWDWH�ODZ��$V�QRWHG�E\�WKH�*RYHUQRU��WKLV�&RPPLVVLRQ�ZDV�
FUHDWHG�³LQ�OLJKW�RI�DQ�RQJRLQJ�QDWLRQDO�UHFNRQLQJ�RQ�XQQHFHVVDU\�H[FHVVLYH�IRUFH�E\�SROLFH�
RIILFHUV�«´��See�KWWSV���ZZZ�JRYHUQRU�VWDWH�QP�XV������������JRYHUQRU�HVWDEOLVKHV�FLYLO�ULJKWV�
FRPPLVVLRQ�VLJQV�HOHFWLRQ�SURWHFWLRQV�VROYHQF\�PHDVXUHV�LQWR�ODZ���&UHDWLRQ�RI�D�QHZ�FDXVH�RI�
DFWLRQ�WR�DGGUHVV�FODLPV�DJDLQVW�ODZ�HQIRUFHPHQW�XQGHU�WKH�1HZ�0H[LFR�FRQVWLWXWLRQDO�YLRODWLRQV�
LV�QHLWKHU�QHFHVVDU\�QRU�SURGXFWLYH���
�

x $�UHFHQWO\�H[SDQGHG�6WDWH�ODZ�FDXVH�RI�DFWLRQ�DOUHDG\�H[LVWV�WR�UHPHG\�1HZ�0H[LFR�
&RQVWLWXWLRQDO�YLRODWLRQV�E\�ODZ�HQIRUFHPHQW�RIILFHUV��

x 7KH�6WDWH��FRXQWLHV��PXQLFLSDOLWLHV��DQG�WKH�SXEOLF�VFKRROV�DUH�VWUXJJOLQJ�WR�EDODQFH�
EXGJHWV�LQ�OLJKW�RI�WKH�SDQGHPLF�DQG�WKH�UHGXFWLRQ�RI�RLO�DQG�JDV�UHYHQXHV��DQG�FUHDWLRQ�
RI�D�QHZ�FDXVH�RI�DFWLRQ�ZLOO�SXW�DQ�HQRUPRXV�VWUDLQ�RQ�DOUHDG\�GZLQGOLQJ�UHYHQXHV��
UHVXOWLQJ�LQ�WKH�VXEVWDQWLDO�UHGXFWLRQ�RI�HVVHQWLDO�VHUYLFHV��D�SUHOLPLQDU\�DQDO\VLV�
LQGLFDWHV�WKDW�WKH�DQQXDO�FRVW�WR�FRXQWLHV�WR�SD\�IRU�MXGJPHQWV��VHWWOHPHQWV��DQG�DWWRUQH\�
IHHV�ZRXOG�LQFUHDVH�IURP����WR�����DQQXDOO\�HYHQ�LI�QR�QHZ�FODLPV�DUH�ILOHG����

x $Q�H[SDQGHG�VWDWH�ODZ�FDXVH�RI�DFWLRQ�IRU�VWDWH�FRQVWLWXWLRQDO�YLRODWLRQV�ZLWKRXW�FDSV��
ZLWK�SXQLWLYH�GDPDJHV��DQG�ZLWK�IHH�VKLIWLQJ�SURYLVLRQV�ZLOO�HOLPLQDWH�UHLQVXUDQFH�DQG�
XPEUHOOD�FRYHUDJH�IRU�1HZ�0H[LFR�FRXQWLHV��WKHUHE\�GHFUHDVLQJ�WKH�UHVRXUFHV�DYDLODEOH�
IRU�FODLPV���

x 7KH�UHVXOWLQJ�YRLG�ZLOO�EH�ILOOHG�E\�WD[SD\HUV��ZKR�ZLOO�HLWKHU��
o 6XIIHU�IURP�UHGXFHG�JRYHUQPHQWDO�VHUYLFHV�DV�H[LVWLQJ�WD[�GROODUV�DUH�V\SKRQHG�

RII�IRU�DWWRUQH\�IHHV��VHWWOHPHQWV��DQG�MXGJPHQWV��DQG�RU�
o 3D\�KLJKHU�SURSHUW\�WD[HV�WR�IXQG�XQLQVXUHG�MXGJPHQWV���

�
6WDWH�/DZ�$OUHDG\�3URYLGHV�D�&DXVH�RI�$FWLRQ�IRU�1HZ�0H[LFDQV�WR�6XH��
/DZ�(QIRUFHPHQW�IRU�9LRODWLRQV�RI�WKHLU�6WDWH�&RQVWLWXWLRQDO�5LJKWV�

�
6HFWLRQ���������RI�WKH�1HZ�0H[LFR�7RUW�&ODLPV�$FW�ZDLYHV�LPPXQLW\�IRU�FODLPV�DJDLQVW�WKH�
VWDWH��FRXQWLHV��DQG�FLWLHV�IRU�LQMXULHV�FDXVHG�E\�ODZ�HQIRUFHPHQW�RIILFHUV��LQFOXGLQJ�WKRVH�DULVLQJ�
IURP�³GHSULYDWLRQ�RI�DQ\�ULJKWV��SULYLOHJHV�RU�LPPXQLWLHV�VHFXUHG�E\�WKH�FRQVWLWXWLRQ�DQG�ODZV�
RI�WKH�8QLWHG�6WDWHV�RU�1HZ�0H[LFR�ZKHQ�FDXVHG�E\�ODZ�HQIRUFHPHQW�RIILFHUV�ZKLOH�DFWLQJ�
ZLWKLQ�WKH�VFRSH�RI�WKHLU�GXWLHV�´��106$�������6HFWLRQ�����������������HPSKDVLV�DGGHG���-XVW�
WKLV�\HDU��WKH�/HJLVODWXUH�WZLFH�DPHQGHG�WKLV�VHFWLRQ�RI�ODZ��6%�������DQG�6%�������VSHFLDO��WR�
H[SDQG�ERWK�WKH�VFRSH�RI�WKH�ZDLYHU�DQG�WKH�GHILQLWLRQ�RI�³ODZ�HQIRUFHPHQW�RIILFHU´�EH\RQG�
WUDGLWLRQDO�SROLFH�RIILFHUV�DQG�GHWHQWLRQ�RIILFHUV��7KH�GHILQLWLRQ�QRZ�LQFOXGHV�DQ\�QXPEHU�RI�
SXEOLF�RIILFLDOV�ZKR�KDYH�WKH�³SRZHU�WR�PDLQWDLQ�RUGHU´��:KLOH�WKH�H[WHQW�WR�ZKLFK�WKHVH�
DPHQGPHQWV�KDYH�H[SDQGHG�JRYHUQPHQWDO�OLDELOLW\�LV�VWLOO�XQIROGLQJ��LW�LV�XQGHQLDEOH�WKDW�DQ�



LQGLYLGXDO�FDQ�VXH�IRU�YLRODWLRQV�RI�WKHLU�VWDWH�FRQVWLWXWLRQDO�ULJKWV�LQ�VWDWH�FRXUW�XQGHU�WKLV�ZDLYHU�
DQG�WKH�GHIHQVH�RI�TXDOLILHG�LPPXQLW\�FDQQRW�EH�UDLVHG�LQ�UHVSRQVH�WR�VXFK�FODLPV��
�
&RXQW\�MDLOHUV�KDYH�EHHQ�VXEMHFW�WR�VXLW�DV�ODZ�HQIRUFHPHQW�RIILFHUV�VLQFH�������See�106$������
������������������5HFHQW�DPHQGPHQWV�WR�6HFWLRQ���������PDGH�VWDWH�FRUUHFWLRQDO�RIILFHUV�ODZ�
HQIRUFHPHQW�RIILFHUV�XQGHU�WKH�$FW���
�
$OWKRXJK�IHGHUDO�FODLPV�KDYH�QR�FDS��LW�LV�QRWHZRUWK\�WKDW�1HZ�0H[LFR¶V�H[LVWLQJ�WRUW�FODLPV�
FDSV�DUH�KLJKHU�WKDQ�WKH�PDMRULW\�RI�RWKHU�VWDWHV��7KH�DUHDV�LQ�ZKLFK�DQ�LQGLYLGXDO�FDQ�VXH�
JRYHUQPHQW�LQ�1HZ�0H[LFR�DUH�DOVR�EURDGHU�WKDQ�PRVW�RWKHU�VWDWHV²LQFOXGLQJ�WKRVH�VWDWHV�ZLWK�
FRPSDUDEOH�FDSV��
�

&UHDWLQJ�D�1HZ�&DXVH�RI�$FWLRQ�:LOO�+DYH�DQ�,PPHGLDWH�'HWULPHQWDO�(IIHFW�RQ��
&RXQWLHV¶�$ELOLWLHV�WR�2EWDLQ�5HLQVXUDQFH�DQG�8PEUHOOD�&RYHUDJH�

�
7KH�1HZ�0H[LFR�&RXQW\�,QVXUDQFH�$XWKRULW\��10&,$��SURYLGHV�OLDELOLW\�LQVXUDQFH�IRU����RI�
WKH����FRXQWLHV�LQ�1HZ�0H[LFR��&XUUHQWO\��10&,$�FDUULHV�D����PLOOLRQ�VHOI�LQVXUDQFH�UHWHQWLRQ�
DQG�SXUFKDVHV�DQ�DGGLWLRQDO����PLOOLRQ�LQ�UHLQVXUDQFH��IRXU�FODVV�$�FRXQWLHV�SXUFKDVH�DQ�
DGGLWLRQDO����PLOOLRQ�LQ�XPEUHOOD�FRYHUDJH�DQG����FRXQW\�GHWHQWLRQ�IDFLOLWLHV�GR�QRW�TXDOLI\�IRU�
DQ\�UHLQVXUDQFH���:H�DUH�LQ�DQ�H[WUHPHO\�KDUG�LQVXUDQFH�PDUNHW�DQG�RXU�UHLQVXUHU�KDV�LQIRUPHG�
XV�WKH\�ZLOO�QR�ORQJHU�SURYLGH�ODZ�HQIRUFHPHQW�FRYHUDJH�LI�D�QHZ�FLYLO�ULJKWV�ODZ�H[SDQGLQJ�
UHPHGLHV�LQ�VWDWH�FRXUW�LV�HQDFWHG��7KH�LPPHGLDWH�HIIHFW�RI�ORVLQJ�UHLQVXUDQFH�DQG�XPEUHOOD�
FRYHUDJH�ZLOO�EH�WR�UHGXFH�DYDLODEOH�FRYHUDJH�IRU�10&,$�FRYHUHG�FRXQWLHV�WR�WKH����PLOOLRQ�
GROODU�6,5���7KLV�ZLOO�JUHDWO\�UHGXFH�IXQGV�DYDLODEOH�WR�SD\�FODLPV�DQG�UHTXLUH�FRXQWLHV�WR�FXW�
WKHLU�EXGJHWV��WUDQVIHU�DVVHWV��DQG�RU�DVVHVV�SURSHUW\�WD[SD\HUV�WR�SD\�FODLPV�WKDW�H[FHHG�WKLV�
DPRXQW��
�

&UHDWLRQ�RI�D�1HZ�&DXVH�RI�$FWLRQ�:LOO�1RW�+ROG�,QGLYLGXDO�2IILFHUV�$FFRXQWDEOH�
�
6HFWLRQ��������RI�WKH�1HZ�0H[LFR�7RUW�&ODLPV�$FW�SURYLGHV�WKDW�DOO�DWWRUQH\�IHHV��FRVWV�RI�
GHIHQVH�DQG�GDPDJHV�LQFXUUHG�E\�LQGLYLGXDO�SXEOLF�HPSOR\HHV�PXVW�EH�SDLG�E\�WKH�JRYHUQPHQWDO�
HQWLW\��7KXV��LW�LV�WKH�WD[SD\HU�ZKR�SD\V�DOO�GDPDJHV�LQFOXGLQJ�SXQLWLYH�GDPDJHV�LQWHQGHG�WR�
SXQLVK�DQ�LQGLYLGXDO�RIILFHU�IRU�EDG�DFWV��
�

4XDOLILHG�,PPXQLW\�LV�D�1DUURZ�'HIHQVH�WKDW�FDQ�RQO\�EH�UDLVHG�E\��
,QGLYLGXDO�'HIHQGDQWV�XQGHU�6SHFLILF�&LUFXPVWDQFHV���

�
7KH�OHJDO�GRFWULQH�RI�TXDOLILHG�LPPXQLW\�LV�QRW�DSSOLFDEOH�WR�DQ\�DFWLRQ�LQ�VWDWH�FRXUW��,W�FDQ�RQO\�
EH�UDLVHG�LQ�IHGHUDO�FRXUW�E\�LQGLYLGXDOO\�QDPHG�GHIHQGDQWV�DQG��LQ�1HZ�0H[LFR��LW�VHOGRP�
UHVXOWV�LQ�GLVPLVVDO�RI�HQWLUH�FDVHV��7KH�YDVW�PDMRULW\�RI�FDVHV�FRQWLQXH�XQGHU�VWDWH�DQG�RU�IHGHUDO�
ODZ�EHFDXVH�TXDOLILHG�LPPXQLW\�LV�QRW�D�GHIHQVH�WR�FRXQW\�RU�PXQLFLSDO�OLDELOLW\��+RZHYHU��LW�LV�D�
FULWLFDO�GHIHQVH�XQGHU�IHGHUDO�ODZ�WKDW�DOORZV�IRU�GLVPLVVDO�RI�FODLPV�ZKHUH�WKH�FRQVWLWXWLRQ�ZDV�
QRW�YLRODWHG�RU�WKH�SXEOLF�RIILFLDO�ODFNHG�QRWLFH�WKDW�KLV�RU�KHU�FRQGXFW�ZDV�XQFRQVWLWXWLRQDO���
�
                                                           
1 The $2 million SIR is based upon the current reinsurance structure which expires 12-31-20 and may change upon 
renewal. 



$WWRUQH\�)HHV�$UH�$OUHDG\�([FHVVLYH�DQG�$GGLQJ�$WWRUQH\�)HHV�WR�D�1HZ�&DXVH�RI�$FWLRQ�
:LOO�'ULYH�WKH�/LWLJDWLRQ��'LVFRXUDJH�(IILFLHQF\��DQG�8QUHDVRQDEO\�,QFUHDVH�&RVWV�

�
:H�FDOFXODWH�WKDW�10&,$�SDLG�RYHU�����PLOOLRQ�GROODUV�WR�DWWRUQH\V�IRU�GHIHQVH�DQG�SURVHFXWLRQ�
RI�FRXQW\�HPSOR\PHQW�DQG�ODZ�HQIRUFHPHQW�FLYLO�ULJKWV�FDVHV�IRU�WKH�ILYH�\HDU�SHULRG������������
7KLV�UHSUHVHQWV�RQO\�D�VPDOO�IUDFWLRQ�RI�WKH�IHHV�SDLG�E\�FLWLHV��VFKRROV��WKH�VWDWH��DQG�QRQ�
PHPEHU�FRXQWLHV�IRU�FLYLO�ULJKWV�FDVHV�GXULQJ�WKH�VDPH�SHULRG��:H�DQWLFLSDWH�WKDW�WKH�DPRXQW�
SDLG�WR�DWWRUQH\V�ZLOO�VXEVWDQWLDOO\�LQFUHDVH�LI�D�QHZ�VWDWH�FDXVH�RI�DFWLRQ�LV�HQDFWHG��1HZ�
0H[LFR�DWWRUQH\V�ZKR�DUH�DZDUGHG�DWWRUQH\�IHHV�E\�WKH�IHGHUDO�FRXUW�RQ�WRS�RI�WKH�DPRXQWV�
REWDLQHG�IRU�WKHLU�FOLHQWV�DUH�W\SLFDOO\�FRPSHQVDWHG�DW�UDWHV�RI�����������SHU�KRXU��$QG��DV�
HYLGHQFHG�E\�WKH�YROXPH�RI�DWWRUQH\�DGYHUWLVLQJ�IRU�FRQWLQJHQF\�IHH�FDVHV��DWWRUQH\V�GR�QRW�QHHG�
DGGLWLRQDO�ILQDQFLDO�LQFHQWLYH�WR�WDNH�VWDWH�FDVHV�DJDLQVW�JRYHUQPHQW��
�

*RYHUQPHQWDO�,PPXQLW\�6HUYHV�DQ�(VVHQWLDO�3ROLF\�3XUSRVH�
�
8QOLNH�SULYDWH�EXVLQHVVHV��JRYHUQPHQW�FDQQRW�FKRRVH�LWV�DUHDV�RI�LQWHUDFWLRQ�ZLWK�WKH�SXEOLF��
��

>7@KH�OHJLVODWXUH�UHFRJQL]HV�WKDW�ZKLOH�D�SULYDWH�SDUW\�PD\�UHDGLO\�
EH�KHOG�OLDEOH�IRU�KLV�WRUWV�ZLWKLQ�WKH�FKRVHQ�DPELW�RI�KLV�DFWLYLW\��
WKH�DUHD�ZLWKLQ�ZKLFK�WKH�JRYHUQPHQW�KDV�WKH�SRZHU�WR�DFW�IRU�WKH�
SXEOLF�JRRG�LV�DOPRVW�ZLWKRXW�OLPLW��DQG�WKHUHIRUH�JRYHUQPHQW�
VKRXOG�QRW�KDYH�WKH�GXW\�WR�GR�HYHU\WKLQJ�WKDW�PLJKW�EH�GRQH����
�

106$�§���������8QOLNH�SULYDWH�LQGXVWU\��JRYHUQPHQW�FDQQRW�VLPSO\�FKRRVH�WR�FHDVH�SURYLGLQJ�
VHUYLFHV�VXFK�DV�GHWHQWLRQ�RU�ODZ�HQIRUFHPHQW�EHFDXVH�WKH\�DUH�IHUWLOH�JURXQGV�IRU�OLWLJDWLRQ��
5HJDUGOHVV�RI�WKH�ULVN�LQYROYHG��JRYHUQPHQW�H[LVWV�WR�SURYLGH�HVVHQWLDO�VHUYLFHV�DQG��WKHUHIRUH��
WKH�OLPLWHG�LPPXQLW\�DQG�FDSV�SURYLGHG�LQ�WKH�1HZ�0H[LFR�7RUW�&ODLPV�$FW�DUH�QHFHVVDU\�WR�
SUHVHUYH�VROYHQF\�RI�JRYHUQPHQW�PDNLQJ�LW�SRVVLEOH�WR�LQYHVW�LQ�WUDLQLQJ�DQG�RWKHU�ORVV�
SUHYHQWLRQ�VWUDWHJLHV���$�VLQJOH�UXQ�DZD\�YHUGLFW�FRXOG�GHYDVWDWH�PRVW��LI�QRW�DOO��FRXQW\�DQG�
PXQLFLSDO�EXGJHWV��DQG�FRXOG�KDYH�D�GHYDVWDWHG�LPSDFW�RQ�WKH�VWDWH�EXGJHW�DV�ZHOO���
�

7KHUH�DUH�)DU�0RUH�(IIHFWLYH�:D\V�WR�&UHDWH�/DZ�(QIRUFHPHQW�$FFRXQWDELOLW\�
�
&UHDWLRQ�RI�D�VZHHSLQJ�QHZ�FDXVH�RI�DFWLRQ�ZLWK�XQFDSSHG�FRPSHQVDWRU\�GDPDJHV��SXQLWLYH�
GDPDJHV��DQG�DWWRUQH\�IHHV�KDV�EHHQ�ELOOHG�DV�D�PHWKRG�IRU�FUHDWLQJ�DFFRXQWDELOLW\�DQG�IRUJLQJ�
FKDQJH��7KH�FRVW�ZLOO�IDOO�WR�WKH�WD[SD\HU�LQ�WKH�IRUP�RI�LQFUHDVHG�WD[HV�DQG�UHGXFHG�VHUYLFHV��
$GGUHVVLQJ�WUDLQLQJ�DQG�DFFRXQWDELOLW\�GHILFLHQFLHV�LQ�WKH�/DZ�(QIRUFHPHQW�$FDGHP\��
EROVWHULQJ�PDQDJHPHQW¶V�DXWKRULW\�WR�LQYHVWLJDWH�DQG�GLVFLSOLQH�ODZ�HQIRUFHPHQW�RIILFHUV�ZKR�
KDYH�HQJDJHG�LQ�PLVFRQGXFW��DQG�H[DPLQLQJ�ODZ�HQIRUFHPHQW�SROLFLHV��ZRXOG�EH�IDU�PRUH�
HIIHFWLYH�DQG�OHVV�FRVWO\��8VLQJ�DGGLWLRQDO�WD[�GROODUV�IRU�FODLPV�PHDQV�OHVV�PRQH\�IRU�HVVHQWLDO�
VHUYLFHV�DQG�IRU�UHFUXLWLQJ��WUDLQLQJ��DQG�UHWDLQLQJ�KLJK�TXDOLW\�SROLFH�RIILFHUV��
�

&RQFOXVLRQ�
�
7KH�&RPPLVVLRQ�VKRXOG�UHFRPPHQG�WKDW�QR�DGGLWLRQDO�H[SDQVLRQ�RI�JRYHUQPHQWDO�OLDELOLW\�EH�
DGYDQFHG�DW�WKLV�WLPH��,QVWHDG��LW�VKRXOG�HQFRXUDJH�OHJLVODWLRQ�WKDW�ZRXOG�LQFUHDVH�DFFRXQWDELOLW\�



E\�HQKDQFLQJ�WKH�/DZ�(QIRUFHPHQW�$FDGHP\�SRZHUV�WR�HIILFLHQWO\�GHFHUWLI\��DQG�UHLQIRUFLQJ�WKH�
DXWKRULW\�RI�ODZ�HQIRUFHPHQW�PDQDJHPHQW�WR�LQYHVWLJDWH�DQG�GLVFLSOLQH��ODZ�HQIRUFHPHQW�RIILFHUV�
ZKR�KDYH�DEXVHG�WKH�SXEOLF�WUXVW��
�
6LQFHUHO\��
�
� � � � �
6WHYH�.RSHOPDQ� � � � *UDFH�3KLOLSV�
([HFXWLYH�'LUHFWRU� � � � *HQHUDO�&RXQVHO�
�
&F��� +%���VSRQVRUV�6SHDNHU�%ULDQ�(JROI�DQG�6HQDWRU�-HUU\�2UWL]�\�3LQR�
� 10&�%RDUG�RI�'LUHFWRUV�
� 10&,$�%RDUG�RI�'LUHFWRUV�



 
 

444 Galisteo Street 
Santa Fe, New Mexico 87501 
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�
1RYHPEHU����������
�
'HDU�-XVWLFH�%RVVRQ�DQG�0HPEHUV�RI�WKH�&RPPLVVLRQ��
�
7KDQN�\RX�IRU�WKH�RSSRUWXQLW\�WR�SUHVHQW�LQIRUPDWLRQ�UHJDUGLQJ�WKH�LQVXUDQFH�FOLPDWH�DQG�WKH�
FRQVHTXHQFHV�RI�HQDFWLQJ�D�QHZ�FLYLO�ULJKWV�FDXVH�RI�DFWLRQ�XQGHU�VWDWH�ODZ��:H�GLG�QRW�KDYH�DQ�
RSSRUWXQLW\�WR�UHVSRQG�WR�WKH�SUHVHQWDWLRQ�PDGH�E\�0DXUHHQ�6DQGHUV�DQG��WKHUHIRUH��RIIHU�WKH�
IROORZ�VXPPDU\�RI�SRLQWV��
�

x ,W�LV�XQFRQWURYHUWHG�WKDW��LI�WKH�FLYLO�ULJKWV�ELOO�LV�DSSURYHG�E\�WKH�OHJLVODWXUH�DV�
UHFRPPHQGHG�E\�WKH�FLYLO�ULJKWV�FRPPLVVLRQ��UHLQVXUDQFH�RU�H[FHVV�LQVXUDQFH�IRU�ODZ�
HQIRUFHPHQW�DJHQFLHV�LQ�1HZ�0H[LFR�ZLOO�QR�ORQJHU�EH�DYDLODEOH��RU�ZLOO�EH�FRVW�
SURKLELWLYH��

x 7KH�RQO\�UHLQVXUHU�WKDW�ZLOO�XQGHUZULWH�ODZ�HQIRUFHPHQW�UHLQVXUDQFH�IRU�1HZ�0H[LFR�
FRXQWLHV��FXUUHQWO\����PLOOLRQ�H[FHVV�RI����PLOOLRQ��KDV�XQHTXLYRFDOO\�VDLG�WKDW�VXFK�
FRYHUDJH�ZLOO�QRW�EH�DYDLODEOH�LI�WKH�FLYLO�ULJKWV�ELOO�LV�SDVVHG��

x /DZ�HQIRUFHPHQW�UHLQVXUDQFH�RU�H[FHVV�LQVXUDQFH�LV�YHU\�KDUG�WR�REWDLQ�LQ�1HZ�0H[LFR�
FXUUHQWO\��LW�ZLOO�EH�YLUWXDOO\�LPSRVVLEOH�LI�WKLV�ELOO�LV�SDVVHG��

x )RU�1HZ�0H[LFR�FRXQWLHV��LI�WKH�ELOO�LV�SDVVHG�DQG�UHLQVXUDQFH�FDQFHOOHG��ODZ�
HQIRUFHPHQW�FRYHUDJH�ZLOO�EH�VLJQLILFDQWO\�UHGXFHG��

x 6HOI�LQVXUHG�HQWLWLHV��H�J���WKH�6WDWH�RI�1HZ�0H[LFR��WKH�&LW\�RI�$OEXTXHUTXH��ZLOO�KDYH�WR�
VHW�DVLGH�VLJQLILFDQW�GROODUV�QRZ�WR�RIIVHW�WKH�SRWHQWLDO�OLDELOLW\���7KLV�ZLOO�SUHVHQW�DQ�
HQRUPRXV�SUREOHP�LQ�OLJKW�RI�&RYLG�UDYDJHG�EXGJHWV�DV�ZH�HQWHU�D�VHULRXV�UHFHVVLRQ��

x ,Q�WKH�PLG�����¶V��HYHU\�VLQJOH�ZRUNHUV¶�FRPSHQVDWLRQ�FDUULHU�SXOOHG�RXW�RI�WKH�SXEOLF�
VHFWRU�PDUNHW�LQ�1HZ�0H[LFR�EHFDXVH�RI�WKH�KLJK�OLDELOLW\�DQG�GHIHFWLYH�VWDWXWRU\�
VFKHPH���7KLV�ZDVQ¶W�FRUUHFWHG�XQWLO�WKH�OHJLVODWXUH�DPHQGHG�WKH�ODZ���+RZHYHU��WKLV�
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JRYHUQPHQWV���:H�DUH�ORRNLQJ�DW�UHSHDWLQJ�KLVWRU\��ZLWK�QR�VDIHW\�QHW��

x 7KH�VXJJHVWLRQ�WKDW�SXEOLF�HQWLWLHV�FRXOG�PHUHO\�IRUP�RQH�JLDQW�SRRO�WR�PDQDJH�WKH�ULVN�
IRU�DOO�SXEOLF�HQWLWLHV�LV�YHU\�PLVJXLGHG���5HPHPEHU�WKDW�LQ�WKH�����¶V�DQG�WKURXJK�WKH�
PLG�����¶V��6WDWH�5LVN�0DQDJHPHQW�GLG�LQ�IDFW�PDQDJH�ZKDW�ZDV�DW�WKH�WLPH�D�VWDWHZLGH�
SRRO�FRYHULQJ�ODZ�HQIRUFHPHQW�YLRODWLRQV���7KH�6WDWH�GHFLGHG�WR�FHDVH�FRYHULQJ�FRXQWLHV�
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