
From: Stephen Fischmann
To: Liu, Sunny
Cc: Ona Porter; Holly Beaumont; Bill Soules; McSorley, Cisco; Patricia Roybal Caballero
Subject: Comments on Consumer Lending Practices Report
Date: Tuesday, November 10, 2015 2:08:29 PM

Sunny,
For your consideration.

General Comments:

1.  The report does not evaluate industry claims that across the board interest caps
might harm borrowers - especially the poor.  This is a major omission.  

Arkansas, Connecticut, Maine, Maryland, Massachusetts, Montana, New Jersey, New
York, North Carolina, Pennsylvania, Vermont, and West Virginia all have strict across
the board interest caps and should provide valuable information on the validity of
this industry assertion.  An analysis of their experiences is a must for a useful report.

2.  As I read the report, it appears that total small loan volume across all categories
has increased substantially since the 2007 law was passed.  But that is unclear from
the way the data is presented.  Suggest you total the loan data so the bigger picture
is clear.

3.  The list of regulatory faux pas by other states is very helpful.

Factual inaccuracies and misleading representations in the report include:

Page 9.  "Interest rate caps require companies to provide longer and larger loans to
meet APR ceilings.  The term and size of these products have higher total dollar
costs than short term products."  

This is a demonstrably false industry assertion that should be removed from the
report. 12%-36% APR no credit check products provided by True Connect,
Community Loan Center, GECU, One Source and many credit unions all allow
prepayment of loans with no penalty.  Borrowers are not forced to hold onto loans
longer than needed. 

The total cost of no credit check loans currently available under 36% APR are
substantially lower than products offered by storefront loan operators no matter how
long they are outstanding. For example, the typical $1,000 title loan offered in Las
Cruces costs $250 in interest for the first month and a total of $3,000 for a full
year.  A no credit check True Connect loan at 24.9% costs just $20 in interest for
the first month and $142 for the full year and does not put the borrower's vehicle
ownership at risk.

Page 9.  "Traditional installment lenders like Sun Loan Company, Springleaf Financial
Services, World Acceptance Corporation and Check 'N Go underwrite loans and
reject, on average, half of all applicants during the loan making process."

This industry assertion creates the impression that the lenders are being
responsible.  The facts say otherwise.  As of June of this year, Louis Gomez" sole
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income was $733 in monthly SS disability, but he was left with a net living income of
just $170 after monthly installment loan payments of $533.  Sun Loan, World &
Check 'N Go all had outstanding loans with Louis that had been refinanced
between 3 and 8 times over the past 18 months.  The fact that all three companies
were treating Louis the same way is a strong indication that this is common industry
practice. Louis is spending about $7,000 annually in interest and fees on $3600 in
"traditional" installment debt that never gets paid down.  

Many similar examples are available.  An accurate representation of what is
happening would include a statement that, despite the credit rejections, many
borrowers cannot repay the debt.

Pg 9.  "A 2009 Federal Deposit Insurance Corporation working paper found fixed
operating costs and high loan loss rates justified a large part of the high APR
charged on payday advance loans."

This context free fact supports the industry myth that unreliable borrowers make it
necessary to charge high interest rates.  As noted above, there are many alternate
loan models that enable sub- 36% interest rates and help minimize defaults.  Closer
examination shows that high interest rates are necessitated not by unreliable
borrowers, but by high overhead business models that encourage defaults.

Hope this helps,

Best,
Steve

-- 
Steve Fischmann
Co-Chair, NM Fair Lending Coalition 
PO Box 2580
Mesilla Park, NM 88047
505-273-4956
stephen.fischmann@gmail.com
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CONSUMER LENDING PRACTICES IN NEW MEXICO 

REPORT OF FINDINGS AND RECOMMENDATIONS 

BY SUNNY LIU OF NM LFC 

RESPONSE BY CILA OF NM 

 

CILA welcomes the report by the NM Legislative Finance Committee as containing a good, if brief, survey 

of both facts and opinions relating to the possible need for enhanced regulation of Small Dollar Credit in 

the state, and wishes to highlight and comment on certain findings and recommendations. 

1. Fair lending 

Just as a transaction, to be considered fair, must be fair to both parties, so the terms of a loan 

must be fair to both parties also, and so must any laws affecting such loans. When the report 

mentions the importance of providing “a healthy economic environment for both lenders and 

consumers,” it states what should be obvious to all.  

Unfortunately this is a point the ironically named NM Fair Lending Coalition has failed to grasp. 

Any proposals for further regulation should contain, as a necessary condition, provision for what 

the report calls “lenders’ operability,” in other words sustainable pricing, free of any artificial 

market-distorting subsidies.  

This does not mean that every current business model is equally worth sustaining, but there is 

by now a fairly strong consensus on what features are essential in the best products, the 

maintenance and sustainability of which should be the starting point for further regulation. 

Essential features include: loans made based on the borrower’s ability to repay not the lender’s 

ability to collect (in the words of Director Cordray); payable in equal installments of principal 

and interest, to fit within a monthly household budget: and reported to the credit bureaus to 

help borrowers establish or build credit. The Traditional Installment Loan, as made by CILA 

members, meets all these criteria. In addition, there are no prepayment penalties and unearned 

interest is refunded in the event of repayment, unlike with payday loans. 

2. APR caps 

Certain basic facts need to be understood about APR when it comes to small dollar credit, 

without which it is not possible to have an intelligent conversation about rates. 1. Rates are 

chiefly a function of the size and duration of a loan, thus an arbitrary cap cuts off access to loans 

smaller and shorter than a certain amount. 2. There is an inverse relationship between the cost 

of a loan and its rate. The lower the rate, the higher the cost, and vice versa. Thus rate caps also 

cut off access to the lowest cost, the cheapest loans. There is also an inverse relationship 

between the TIP rate (total interest paid as a percentage of principal) and the APR. 3. APRs were 

only ever intended to help borrowers compare loans of equal size and maturity and are useless 

when looking at loans of different sizes and terms. It appears that the authors of the University 

of New Mexico study, referred to in the report, who complained about consumers’ failure to 

understand the significance of APR, have failed to understand it themselves. 
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Nevertheless, CILA understands the emotive nature of the discussion about APRs and how 

prevalent this misunderstanding is, and is therefore willing to back certain APR caps. 36 is 

absurd and unsustainable for the smallest loans, but CILA would support a high of 175% for the 

very small loans, or, say, 100% for loans of $1,000 or more. We are comfortable with the idea 

that such a cap would certainly catch and render obsolete the kinds of loans which led to the 

New Mexico, ex rel., King v. B&B Investment Group case, where the rates were around ten times 

these amounts.  

3. Complaints 

Given that Traditional Installment Loans are fair, safe and affordable, it is hardly surprising that 

there are few complaints about the product or its providers. The CFPB data is particularly 

interesting. TILs are lumped in with payday and title loans, and yet these categories together 

attract far fewer complaints than do bank products, which themselves lag far behind mortgage 

products. Mortgage loans remain the main problem, regardless of the fact that they have the 

lowest APRs. Of the 6% of complaints, which were made against payday etc, two thirds were 

about online payday. The main complaint against Traditional Installment lenders seem to be, 

ironically, that they did not give a loan to all who applied, in other words, that we tested the 

borrower’s ability to repay.  

CILA welcomes a close study of complaints data, which has the potential to show the absurdity 

of placing further constraints on an industry, which enjoys strong and loyal support from 

customers. 

Similarly, the record of examinations by the FID, centered on loans over 175%, is interesting, but 

only if one remembers that Traditional Installment loans, as made by CILA members, have APRs 

that do not exceed 175 anyway. The data given for “installment loans” must therefore include 

hybrid products offered by former payday companies, which do not contain all the same 

safeguards as CILA loans. 

4. Unintended Consequences 

CILA welcomes the report’s comments about the unintended consequences of overreaching 

regulation, namely the tendency of lenders to go outside the law if it is unworkable, and for 

many borrowers to suffer by losing access to safe, affordable state regulated forms of credit. We 

also welcome the observation that 44.4% of NM households are “asset poor, and 56% of US 

consumers have subprime credit scores. “ Legislators, academics and journalists who have never 

needed these loans need to understand that many do, and that their numbers far exceed the 

appetite or capacity of a few charitable groups and community lenders.  

The language in the report about the FDIC study is polite, but it is our understanding that no 

bank was able to make a profit on small consumer loans at 36%, and that representatives of 

both the banking and credit union national associations recently repeated to the CFPB that they 

had absolutely no interest in making such loans in future. 

5. CFPB 

The CFPB has published its outline of a proposed rule on payday, title and other similar 

products. The payday and title loan associations have reported that this rule will decimate their 

industries. All the bad products will disappear. That is what the Bureau has pledged to 

accomplish. The challenge for state legislatures, in a post CFPB Rule world, is no longer to worry 
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about such bad products. Instead it will be to ensure that their consumers and voters retain 

access to products which the Bureau has decided are safe and affordable, including at the very 

least, those offered by CILA members. 

 







From: Jay Santillanes
To: Liu, Sunny
Cc: Matejka Santillanes
Subject: Re: Updates to New Mexico House Memorial 131 Study Group
Date: Tuesday, August 11, 2015 4:19:55 PM
Attachments: Summary HB356 SB527.docx

SB0527CTS.pdf
HB0356RPS.pdf

 
Dear Mr. Liu,

I realize that you requested information by August 7, 2015, but I hope you will accept

the following information.

MJS Consulting represents several clients that offer Refund Anticipation Loans. Our

clients are locally owned and do business only in New Mexico. 

During the 2015 Regular Legislative Session, we worked worked with Representative

Jane Powdrell-Culbert and Senator Clemente Sanchez on legislation that would

regulate Refund Anticipation Loans. The identical bills are House Regulatory And

Public Affairs Committee Substitute For HB356 License Tax Refund Loan Providers

(.200311.1) and Senate Corporations And Transportation Committee Substitute For

SB527 License Tax Refund Loan Providers (.200310.2)

The two bills propose amending the Small Loan Act of 1955 by requiring disclosures

of fees and interest associated with tax refund anticipation loans and establishing

requirements, permitted charges and prohibited acts for tax refund anticipation loans.

Attached is a copy of the identical bills along with a summary. HB356 and SB527 did

not make it through the legislative process before it's adjournment. HB356 passed

the House of Representatives and was scheduled to be heard in Senate Judiciary

Committee before moving on to the Senate floor.

During the 2015 Regular Legislative Session, we worked with the Industry on

legislation to regulate all loans under the NM Small Loan Act. During those

discussions, it was determined that Refund Anticipation Loans would not work within

the format that was being drafted. The drafted bill would only work for short term or

long term installment type loans. Refund Anticipation Loans are a 1-time payback that

encompasses anywhere between three months and a few days, and cannot be an

installment loan.

Our recommendation is that any legislation drafted as a result of the Study Group, be

crafted with subsections that would regulate all forms of lending. The attached bill(s)

could be used to begin the subsection on Refund Anticipation Loans.

Attached please find the two bills for your file.

Sincerely,

mailto:jaysantillanes@yahoo.com
mailto:Sunny.Liu@nmlegis.gov
mailto:matejkaray@yahoo.com

SUMMARY FOR HOUSE REGULATORY AND PUBLIC AFFAIRS COMMITTEE SUBSTITUTE FOR HB356

[bookmark: _GoBack]AND SENATE CORPORATIONS AND TRANSPORTATION COMMITTEE SUBSTITUTE FOR SB527

LICENSED TAX REFUND LOAN PROVIDERS



The bill proposes amending the Small Loan Act of 1955 by requiring disclosures of fees and interest associated with tax refund anticipation loans and establishing requirements, permitted charges and prohibited acts for tax refund anticipation loans.

The bill:

· Requires lenders of refund anticipation loans comply with requirements set forth within the Small Loan Act of 1955 as established in this bill.

· The bill includes the following Consumer Disclosure Protection.

a.) A schedule of fees.

b.) A disclosure that consumer may file for a personal income tax refund without applying for a refund anticipation loan.

c.) Signed disclosure by consumers prior to entering into a loan that the consumer understands they are not required to take out a loan and are aware of the costs and fees associated.

· There is a CAP on the amount loaned.

a.) The Cap is no more than 85% of tax refund can be loaned, so there is No debt cycle created.

b.) Grants the consumer the right to Rescind the transaction, the consumer has until 5:00 pm the following business day that includes a full refund.

· The bill has a maximum 31day due date and a minimum 15day term.

1.) No rollovers.

2.) No refinance.

3.) No late fees or other charges after the 31 days, period.

· PERMITTED CHARGES includes a CAP on the amount of interest that can be charged:

a.) $18.00 per 100.00

b.) $10.00 document fee. 

c.) There is no charge based on the principal for origination  fee. The fee is a flat $10.00

· The Collection Standard section states that the lender must comply with federal Fair Debt and Collections Practices Act.

· PROHIBITED ACTS include:

a.) No personal identification documents will be retained as a condition of the loan.

· The TILA Compliance language in the bill states that the lender must comply with the federal Truth In Lending Act.
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SENATE CORPORATIONS AND TRANSPORTATION 
COMMITTEE SUBSTITUTE FOR


SENATE BILL 527


52ND LEGISLATURE - STATE OF NEW MEXICO - FIRST SESSION, 2015


AN ACT


RELATING TO FINANCIAL INSTITUTIONS; AMENDING THE NEW MEXICO


SMALL LOAN ACT OF 1955; REQUIRING DISCLOSURES OF FEES AND


INTEREST ASSOCIATED WITH TAX REFUND ANTICIPATION LOANS;


ESTABLISHING REQUIREMENTS, PERMITTED CHARGES AND PROHIBITED


ACTS FOR TAX REFUND ANTICIPATION LOANS.


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:


SECTION 1.  Section 58-15-2 NMSA 1978 (being Laws 1955,


Chapter 128, Section 2, as amended) is amended to read:


"58-15-2.  DEFINITIONS.--The following words and terms


when used in the New Mexico Small Loan Act of 1955 have the


following meanings unless the context clearly requires a


different meaning.  The meaning ascribed to the singular form


applies also to the plural:


A.  "consumer" means a person who enters into a loan


.200310.2
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SCORC/SB 527


agreement and receives the loan proceeds in New Mexico;


B.  "creditor" means any person who makes a refund


anticipation loan or takes an assignment of a refund


anticipation loan;


[B.] C.  "debit authorization" means an


authorization signed by a consumer to electronically transfer


or withdraw funds from the consumer's account for the specific


purpose of repaying a loan;


[C.] D.  "department" or "division" means the


financial institutions division of the regulation and licensing


department;


[D.] E.  "director" means the director of the


division; 


[E.] F.  "installment loan" means a loan that is to


be repaid in a minimum of four successive substantially equal


payment amounts to pay off a loan in its entirety with a period


of [no] not less than one hundred twenty days to maturity.


"Installment loan" does not mean a loan in which a licensee


requires, as a condition of making the loan, the use of


postdated checks or debit authorizations for repayment of that


loan;


[F.] G.  "license" means a permit issued under the


authority of the New Mexico Small Loan Act of 1955 to make


loans and collect charges therefor strictly in accordance with


the provisions of that act at a single place of business.  It


.200310.2
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SCORC/SB 527


shall constitute and shall be construed as a grant of a


revocable privilege only to be held and enjoyed subject to all


the conditions, restrictions and limitations contained in the


New Mexico Small Loan Act of 1955 and lawful regulations


promulgated by the director and not otherwise;


[G.] H.  "licensee" means a person to whom one or


more licenses have been issued pursuant to the New Mexico Small


Loan Act of 1955 upon the person's written application electing


to become a licensee and consenting to exercise the privilege


of a licensee solely in conformity with the New Mexico Small


Loan Act of 1955 and the lawful regulations promulgated by the


director under that act and whose name appears on the face of


the license;


[H.] I.  "payday loan" means a loan in which the


licensee accepts a personal check or debit authorization


tendered by the consumer and agrees in writing to defer


presentment of that check or use of the debit authorization


until the consumer's next payday or another date agreed to by


the licensee and the consumer and:


(1)  includes any advance of money or


arrangement or extension of credit whereby the licensee, for a


fee, finance charge or other consideration:  


(a)  accepts a dated personal check or


debit authorization from a consumer for the specific purpose of


repaying a payday loan;


.200310.2
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SCORC/SB 527


(b)  agrees to hold a dated personal


check or debit authorization from a consumer for a period of


time prior to negotiating or depositing the personal check or


debit authorization; or


(c)  pays to the consumer, credits to the


consumer's account or pays another person on behalf of the


consumer the amount of an instrument actually paid or to be


paid pursuant to the New Mexico Small Loan Act of 1955; but


(2)  does not include:


(a)  an overdraft product or service


offered by a banking corporation, savings and loan association


or credit union; and


(b)  installment loans;


[I.] J.  "payday loan product" means a payday loan


or a payment plan pursuant to Section 58-15-35 NMSA 1978;


[J.] K.  "person" includes an individual, copartner,


association, trust, corporation and any other legal entity;


L.  "refund anticipation loan" means a loan that is


secured by or that the creditor arranges or expects to be


repaid, directly or indirectly, from the proceeds of the


consumer's federal or state personal income tax refunds or tax


credits, including any sale, assignment or purchase of a tax


refund or tax credit at a discount or for a fee;


[K.] M.  "renewed payday loan" means a loan in which


a consumer pays in cash the administrative fee payable under a


.200310.2
- 4 -
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SCORC/SB 527


payday loan agreement and refinances all or part of the unpaid


principal balance of an existing payday loan with a new payday


loan from the same licensee.  [A] "Renewed payday loan"


includes a transaction in which a consumer pays off all or part


of an existing payday loan with the proceeds of a payday loan


from the same licensee; and


[L.] N.  "simple interest" means a method of


calculating interest in which the amount of interest is


calculated based on the annual interest rate disclosed in the


loan agreement and is computed only on the outstanding


principal balance of the loan."


SECTION 2.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--REQUIRED


DISCLOSURES.--


A.  A licensee shall disclose the following


information to the consumer at the time that an application for


a refund anticipation loan is submitted:


(1)  the fee schedule for refund anticipation


loans used by the licensee; and


(2)  a written statement or, if the transaction


is conducted using electronic commerce, an electronic statement


containing the following information:


(a)  that the refund anticipation loan is


a loan that creates a legally enforceable debt and that the


.200310.2
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SCORC/SB 527


loan is not the consumer's actual tax refund or tax credit;


(b)  that the consumer may file a


personal income tax refund electronically without applying for


a refund anticipation loan;


(c)  that neither the federal internal


revenue service nor the department guarantees a person will be


paid the full amount of an anticipated tax refund or tax


credit, nor do they guarantee that an anticipated tax refund or


tax credit will be deposited into a consumer's account or


mailed to a consumer on a specific date;


(d)  that the consumer is responsible for


repayment of the refund anticipation loan, and payment of


related fees and charges, if the anticipated tax refund or tax


credit is not paid in the full anticipated amount;


(e)  the estimated time frame within


which the proceeds of the refund anticipation loan will be paid


to the consumer if the loan is approved;


(f)  the fee or charge that will be


imposed, if any, if the refund anticipation loan is not


approved;


(g)  the estimated total interest, fees


and charges to be incurred by the consumer if the refund


anticipation loan is approved;


(h)  the estimated annual percentage rate


for the refund anticipation loan; and


.200310.2
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(i)  that the consumer is not required to


take out a refund anticipation loan.


B.  The disclosures required pursuant to this


section shall be made in a ten-point or larger bold type and


shall be provided in English, Spanish or other language as


determined by the director.


C.  Prior to executing a refund anticipation loan


agreement, a consumer shall provide to the licensee a statement


signed by the consumer stating that the consumer has received


the disclosures required pursuant to Subsection A of this


section."


SECTION 3.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--REQUIREMENTS.--


A.  No licensee shall make a refund anticipation


loan to a consumer that exceeds eighty-five percent of the


consumer's anticipated combined total federal and state tax


refunds and tax credits, inclusive of principal and all related


interest, fees and charges.


B.  No refund anticipation loan shall have a stated


maturity greater than thirty-one days or less than fifteen


days.


C.  A refund anticipation loan shall include a


provision granting the consumer the right to rescind the


transaction by returning in cash, or through certified funds,


.200310.2
- 7 -
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one hundred percent of the amount advanced by a licensee for a


refund anticipation loan by no later than 5:00 p.m. on the


first day of business conducted by the licensee following the


execution of the refund anticipation loan.  If a consumer


exercises the right of rescission pursuant to this subsection,


no interest or fee for the rescinded transaction shall be


charged to the consumer, and the licensee shall not charge or


impose on the consumer a fee for exercising the right of


rescission pursuant to this subsection.  If this subsection is


applicable, any interest or fee collected by a licensee shall


be refunded in full to the consumer.


D.  Prior to the consummation of a refund


anticipation loan, the licensee shall provide the consumer, or


each consumer if there is more than one, with copies of


disclosures required pursuant to Section 2 of this 2015 act in


English, Spanish or other language as determined by the


director.  Consumers shall have the option to decide which


language version of the disclosures they wish to receive.


E.  The disclosure of the credit terms of a refund


anticipation loan shall be according to and governed by the


requirements of 12 CFR 226, known as "Regulation Z".  The


definitions and requirements of that regulation and commentary


shall apply to refund anticipation loans as if those provisions


are fully set out in this subsection.


F.  A licensee shall collect on refund anticipation


.200310.2
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loans in default in a professional, fair and lawful manner.  A


licensee that complies with the requirements and prohibitions


set forth in 15 U.S.C. 1692c-1692f of the federal Fair Debt


Collection Practices Act shall be deemed to have operated in a


professional, fair and lawful manner."


SECTION 4.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--PERMITTED


CHARGES.--The following provisions shall apply to refund


anticipation loans:


A.  a licensee shall not charge or receive from a


consumer, directly or indirectly, interest, fees or charges


except as provided in this section;


B.  upon the execution of a new refund anticipation


loan, the licensee may impose interest of not more than


eighteen dollars ($18.00) per one hundred dollars ($100) of


principal, which interest is fully earned and nonrefundable at


the time a refund anticipation loan agreement is executed


unless a refund anticipation loan is rescinded pursuant to


Subsection C of Section 3 of this 2015 act and which interest


is payable in full at the due date of the refund anticipation


loan agreement or upon prepayment of the refund anticipation


loan;


C.  a one-time charge of an amount not to exceed


seventy-five dollars ($75.00) may be charged if a consumer has


.200310.2
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not yet filed a tax return to defray the costs of preparing an


estimated tax return and other disclosures that may be required


by federal law;


D.  a document fee not to exceed ten dollars


($10.00) per refund anticipation loan shall be permitted; and


E.  a licensee shall not charge a consumer any


additional interest, fees or other charges on the outstanding


principal owed on a refund anticipation loan after the


effective due date."


SECTION 5.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--PROHIBITED


ACTS.--A licensee shall not:


A.  directly or indirectly represent a refund


anticipation loan as a refund or tax credit;


B.  charge or impose any fee, charge or other


consideration in the making of a refund anticipation loan other


than the fees permitted pursuant to Section 4 of this 2015 act;


C.  require a consumer to enter into a loan


agreement in order to complete a tax return;


D.  engage in a transaction, practice or course of


business that operates a fraud upon a consumer in connection


with a refund anticipation loan, including making oral


statements contradicting any of the information required to be


disclosed pursuant to Section 2 of this 2015 act;


.200310.2
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E.  misrepresent a material fact or condition of a


refund anticipation loan;


F.  take or arrange for a creditor to take


possession of or a security interest in any property of the


consumer other than the proceeds of the consumer's tax refund


or tax credit to secure payment of a refund anticipation loan;


G.  advertise, display, distribute or broadcast in


any manner whatsoever a false, misleading or deceptive


statement or representation with regard to the charges, terms


or conditions for refund anticipation loans; or


H.  withhold from a consumer, or from a dependent of


a consumer, original personal identification documents,


including:


(1)  certificate of degree of Indian blood;


(2)  census card;


(3)  social security card;


(4)  birth certificate;


(5)  driver's license;


(6)  military identification card; or


(7)  passport."


SECTION 6.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--


PREEMPTION.--The state has exclusive jurisdiction and authority


regarding the terms and conditions of permitted refund


.200310.2
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anticipation loans, and counties, municipalities and other


political subdivisions of the state are preempted from any


regulation of terms and conditions of permitted refund


anticipation loans by ordinance, resolution or otherwise."


SECTION 7.  SEVERABILITY.--If any part or application of


the provisions of this act is held invalid, the remainder or


its application to other situations or persons shall not be


affected.


SECTION 8.  EFFECTIVE DATE.--The effective date of the


provisions of this act is July 1, 2015.


- 12 -
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HOUSE REGULATORY AND PUBLIC AFFAIRS COMMITTEE SUBSTITUTE FOR


HOUSE BILL 356


52ND LEGISLATURE - STATE OF NEW MEXICO - FIRST SESSION, 2015


AN ACT


RELATING TO FINANCIAL INSTITUTIONS; AMENDING THE NEW MEXICO


SMALL LOAN ACT OF 1955; REQUIRING DISCLOSURES OF FEES AND


INTEREST ASSOCIATED WITH TAX REFUND ANTICIPATION LOANS;


ESTABLISHING REQUIREMENTS, PERMITTED CHARGES AND PROHIBITED


ACTS FOR TAX REFUND ANTICIPATION LOANS.


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:


SECTION 1.  Section 58-15-2 NMSA 1978 (being Laws 1955,


Chapter 128, Section 2, as amended) is amended to read:


"58-15-2.  DEFINITIONS.--The following words and terms


when used in the New Mexico Small Loan Act of 1955 have the


following meanings unless the context clearly requires a


different meaning.  The meaning ascribed to the singular form


applies also to the plural:


A.  "consumer" means a person who enters into a loan


.200311.1
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agreement and receives the loan proceeds in New Mexico;


B.  "creditor" means any person who makes a refund


anticipation loan, issues a refund anticipation check or takes


an assignment of a refund anticipation loan or refund


anticipation check;


[B.] C.  "debit authorization" means an


authorization signed by a consumer to electronically transfer


or withdraw funds from the consumer's account for the specific


purpose of repaying a loan;


[C.] D.  "department" or "division" means the


financial institutions division of the regulation and licensing


department;


[D.] E.  "director" means the director of the


division; 


[E.] F.  "installment loan" means a loan that is to


be repaid in a minimum of four successive substantially equal


payment amounts to pay off a loan in its entirety with a period


of [no] not less than one hundred twenty days to maturity.


"Installment loan" does not mean a loan in which a licensee


requires, as a condition of making the loan, the use of


postdated checks or debit authorizations for repayment of that


loan;


[F.] G.  "license" means a permit issued under the


authority of the New Mexico Small Loan Act of 1955 to make


loans and collect charges therefor strictly in accordance with


.200311.1
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the provisions of that act at a single place of business.  It


shall constitute and shall be construed as a grant of a


revocable privilege only to be held and enjoyed subject to all


the conditions, restrictions and limitations contained in the


New Mexico Small Loan Act of 1955 and lawful regulations


promulgated by the director and not otherwise;


[G.] H.  "licensee" means a person to whom one or


more licenses have been issued pursuant to the New Mexico Small


Loan Act of 1955 upon the person's written application electing


to become a licensee and consenting to exercise the privilege


of a licensee solely in conformity with the New Mexico Small


Loan Act of 1955 and the lawful regulations promulgated by the


director under that act and whose name appears on the face of


the license;


[H.] I.  "payday loan" means a loan in which the


licensee accepts a personal check or debit authorization


tendered by the consumer and agrees in writing to defer


presentment of that check or use of the debit authorization


until the consumer's next payday or another date agreed to by


the licensee and the consumer and:


(1)  includes any advance of money or


arrangement or extension of credit whereby the licensee, for a


fee, finance charge or other consideration:  


(a)  accepts a dated personal check or


debit authorization from a consumer for the specific purpose of


.200311.1
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repaying a payday loan;


(b)  agrees to hold a dated personal


check or debit authorization from a consumer for a period of


time prior to negotiating or depositing the personal check or


debit authorization; or


(c)  pays to the consumer, credits to the


consumer's account or pays another person on behalf of the


consumer the amount of an instrument actually paid or to be


paid pursuant to the New Mexico Small Loan Act of 1955; but


(2)  does not include:


(a)  an overdraft product or service


offered by a banking corporation, savings and loan association


or credit union; and


(b)  installment loans;


[I.] J.  "payday loan product" means a payday loan


or a payment plan pursuant to Section 58-15-35 NMSA 1978;


[J.] K.  "person" includes an individual, copartner,


association, trust, corporation and any other legal entity;


L.  "refund anticipation loan" means a loan that is


secured by or that the creditor arranges or expects to be


repaid, directly or indirectly, from the proceeds of the


consumer's federal or state personal income tax refunds or tax


credits, including any sale, assignment or purchase of a tax


refund or tax credit at a discount or for a fee;


[K.] M.  "renewed payday loan" means a loan in which


.200311.1
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a consumer pays in cash the administrative fee payable under a


payday loan agreement and refinances all or part of the unpaid


principal balance of an existing payday loan with a new payday


loan from the same licensee.  [A] "Renewed payday loan"


includes a transaction in which a consumer pays off all or part


of an existing payday loan with the proceeds of a payday loan


from the same licensee; and


[L.] N.  "simple interest" means a method of


calculating interest in which the amount of interest is


calculated based on the annual interest rate disclosed in the


loan agreement and is computed only on the outstanding


principal balance of the loan."


SECTION 2.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--REQUIRED


DISCLOSURES.--


A.  A licensee shall disclose the following


information to the consumer at the time that an application for


a refund anticipation loan is submitted:


(1)  the fee schedule for refund anticipation


loans used by the licensee; and


(2)  a written statement or, if the transaction


is conducted using electronic commerce, an electronic statement


containing the following information:


(a)  that the refund anticipation loan is


.200311.1
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a loan that creates a legally enforceable debt and that the


loan is not the consumer's actual tax refund or tax credit;


(b)  that the consumer may file a


personal income tax refund electronically without applying for


a refund anticipation loan;


(c)  that neither the federal internal


revenue service nor the department guarantees a person will be


paid the full amount of an anticipated tax refund or tax


credit, nor do they guarantee that an anticipated tax refund or


tax credit will be deposited into a consumer's account or


mailed to a consumer on a specific date;


(d)  that the consumer is responsible for


repayment of the refund anticipation loan, and payment of


related fees and charges, if the anticipated tax refund or tax


credit is not paid in the full anticipated amount;


(e)  the estimated time frame within


which the proceeds of the refund anticipation loan will be paid


to the consumer if the loan is approved;


(f)  the fee or charge that will be


imposed, if any, if the refund anticipation loan is not


approved;


(g)  the estimated total interest, fees


and charges to be incurred by the consumer if the refund


anticipation loan is approved;


(h)  the estimated annual percentage rate


.200311.1
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for the refund anticipation loan; and


(i)  that the consumer is not required to


take out a refund anticipation loan.


B.  The disclosures required pursuant to this


section shall be made in a ten-point or larger bold type and


shall be provided in English, Spanish or other language as


determined by the director.


C.  Prior to executing a refund anticipation loan


agreement, a consumer shall provide to the licensee a statement


signed by the consumer stating that the consumer has received


the disclosures required pursuant to Subsection A of this


section."


SECTION 3.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--REQUIREMENTS.--


A.  No licensee shall make a refund anticipation


loan to a consumer that exceeds eighty-five percent of the


consumer's anticipated combined total federal and state tax


refunds and tax credits, inclusive of principal and all related


interest, fees and charges.


B.  No refund anticipation loan shall have a stated


maturity greater than thirty-one days or less than fifteen


days.


C.  A refund anticipation loan shall include a


provision granting the consumer the right to rescind the


.200311.1
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transaction by returning in cash, or through certified funds,


one hundred percent of the amount advanced by a licensee for a


refund anticipation loan by no later than 5:00 p.m. on the


first day of business conducted by the licensee following the


execution of the refund anticipation loan.  If a consumer


exercises the right of rescission pursuant to this subsection,


no interest or fee for the rescinded transaction shall be


charged to the consumer, and the licensee shall not charge or


impose on the consumer a fee for exercising the right of


rescission pursuant to this subsection.  If this subsection is


applicable, any interest or fee collected by a licensee shall


be refunded in full to the consumer.


D.  Prior to the consummation of a refund


anticipation loan, the licensee shall provide the consumer, or


each consumer if there is more than one, with copies of


disclosures required pursuant to Section 2 of this 2015 act in


English, Spanish or other language as determined by the


director.  Consumers shall have the option to decide which


language version of the disclosures they wish to receive.


E.  The disclosure of the credit terms of a refund


anticipation loan shall be according to and governed by the


requirements of 12 CFR 226, known as "Regulation Z".  The


definitions and requirements of that regulation and commentary


shall apply to refund anticipation loans as if those provisions


are fully set out in this subsection.


.200311.1
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F.  A licensee shall collect on refund anticipation


loans in default in a professional, fair and lawful manner.  A


licensee that complies with the requirements and prohibitions


set forth in 15 U.S.C. 1692c-1692f of the federal Fair Debt


Collection Practices Act shall be deemed to have operated in a


professional, fair and lawful manner."


SECTION 4.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--PERMITTED


CHARGES.--The following provisions shall apply to refund


anticipation loans:


A.  a licensee shall not charge or receive from a


consumer, directly or indirectly, interest, fees or charges


except as provided in this section;


B.  upon the execution of a new refund anticipation


loan, the licensee may impose interest of not more than


eighteen dollars ($18.00) per one hundred dollars ($100) of


principal, which interest is fully earned and nonrefundable at


the time a refund anticipation loan agreement is executed


unless a refund anticipation loan is rescinded pursuant to


Subsection C of Section 3 of this 2015 act and which interest


is payable in full at the due date of the refund anticipation


loan agreement or upon prepayment of the refund anticipation


loan;


C.  a one-time charge of an amount not to exceed


.200311.1
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seventy-five dollars ($75.00) may be charged if a consumer has


not yet filed a tax return to defray the costs of preparing an


estimated tax return and other disclosures that may be required


by federal law;


D.  a document fee not to exceed ten dollars


($10.00) per refund anticipation loan shall be permitted; and


E.  a licensee shall not charge a consumer any


additional interest, fees or other charges on the outstanding


principal owed on a refund anticipation loan after the


effective due date."


SECTION 5.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--PROHIBITED


ACTS.--A licensee shall not:


A.  directly or indirectly represent a refund


anticipation loan as a refund or tax credit;


B.  charge or impose any fee, charge or other


consideration in the making of a refund anticipation loan other


than the fees permitted pursuant to Section 4 of this 2015 act;


C.  require a consumer to enter into a loan


agreement in order to complete a tax return;


D.  engage in a transaction, practice or course of


business that operates a fraud upon a consumer in connection


with a refund anticipation loan, including making oral


statements contradicting any of the information required to be


.200311.1
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disclosed pursuant to Section 2 of this 2015 act;


E.  misrepresent a material fact or condition of a


refund anticipation loan;


F.  take or arrange for a creditor to take


possession of or a security interest in any property of the


consumer other than the proceeds of the consumer's tax refund


or tax credit to secure payment of a refund anticipation loan;


G.  advertise, display, distribute or broadcast in


any manner whatsoever a false, misleading or deceptive


statement or representation with regard to the charges, terms


or conditions for refund anticipation loans; or


H.  withhold from a consumer, or from a dependent of


a consumer, original personal identification documents,


including:


(1)  certificate of degree of Indian blood;


(2)  census card;


(3)  social security card;


(4)  birth certificate;


(5)  driver's license;


(6)  military identification card; or


(7)  passport."


SECTION 6.  A new section of the New Mexico Small Loan Act


of 1955 is enacted to read:


"[NEW MATERIAL] REFUND ANTICIPATION LOANS--


PREEMPTION.--The state has exclusive jurisdiction and authority


.200311.1
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regarding the terms and conditions of permitted refund


anticipation loans, and counties, municipalities and other


political subdivisions of the state are preempted from any


regulation of terms and conditions of permitted refund


anticipation loans by ordinance, resolution or otherwise."


SECTION 7.  SEVERABILITY.--If any part or application of


the provisions of this act is held invalid, the remainder or


its application to other situations or persons shall not be


affected.


SECTION 8.  EFFECTIVE DATE.--The effective date of the


provisions of this act is July 1, 2015.


- 12 -
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Jay & Matejka Santillanes
 
 
 
 
MJS Consulting
PO Box 235
Socorro, NM 87801
Matejka Santillanes Cell: (505) 270-0602
Email: matejkaray@yahoo.com
Jay Santillanes Cell: (505) 440-6119
Email: jaysantillanes@yahoo.com
Sam Ray Cell: (505) 264-0353
Email: yeiya@bacavalley.com
 

On Monday, August 10, 2015 6:28 PM, "Liu, Sunny" <Sunny.Liu@nmlegis.gov> wrote:

To the New Mexico House Memorial 131 Study Group:

 

LFC staff would like to thank all of the individuals and groups that have participated in the

field interviews and those that are scheduled for one soon. Listening to your concerns and

suggestions firsthand was very helpful and informative. I have received additional

guidance on the expectations for this report, so the direction of this memorial study group

will be changing. The outline of the draft report will now include a section for

recommendations from members of this study group. I will be sending a follow up email

with instructions and a template for input. Please complete the questionnaire, if applicable,

by close of business on Thursday, August 20, 2015.

 

Thank you,

 

Sunny Z. Liu
Fiscal Analyst

Legislative Finance Committee

325 Don Gaspar

Santa Fe, NM 87501

Telephone: 505.986.4550

Direct Line: 505.986.4572

sunny.liu@nmlegis.gov
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FDIC Small Dollar Loan Program Talking Points DRAFT – V5 

 1 of 4 

PAYDAY LOAN ALTERNATIVE PROGRAMS 

 

 

 The past two decades has seen a number of government sponsored initiatives intended to 

encourage banks and credit unions to make small-dollar loans at rates that are less than it 

costs non-bank lenders to make similar loans.  

 

 Despite persistent claims of success, there is no evidence that any of these loan programs 

have been successful in balancing safety and affordability with a sustainable business 

model for either banks or credit unions.   

 

 These government-inspired programs are aimed at addressing the cycle-of-debt problem 

associated with payday and title loans, but ignore the fact that a viable small dollar 

consumer finance option already exists in the form of traditional installment loans.  

 

 So-called alternative loan programs often feature some form of tax-payer funded subsidy 

that allows banks and credit unions to offset their losses, subverting the market and 

putting non-bank lenders at a competitive disadvantage. This affects all forms of non-

bank lending, including traditional installment loans, which are generally considered 

safer and more affordable than payday or title loans. 

 

 Though government-sponsored small dollar loan alternatives have existed in various 

experimental forms for decades without success, President Obama’s 2017 budget 

contains what appears to be the latest effort, providing taxpayer money to Community 

Development Financial Institutions (CDFIs) to enable them to make small dollar loans at 

a loss, free from the consequences of bad lending decisions.  
 

FDIC Small Dollar Loan Pilot Program 

 

 A high-profile 2008 pilot program by the Federal Deposit Insurance Corporation 

(FDIC), involving 28 banks, was described as, “…a case study designed to illustrate how 

banks can profitably offer affordable small dollar loans”, despite an absence of statistical 

evidence that any of the banks involved made loans profitably, and plenty of evidence 

that they did not.   

 

 Once banks started reporting loan results, the FDIC dropped its initial stated goal of 

demonstrating profitability from subsequent pronouncements about the programs success. 

 

 One of the banks in the FDIC program, Liberty Bank, in Louisiana, chose to continue its 

small-dollar loan program after the pilot ended, making more than 1,200 small, short-

term loans totaling $1 million in 2013. This resulted in a $17,000 loss for the program.
i
 

 

 The FDIC’s own report
ii
 on its pilot program falls short of explicitly claiming that these 

loans were profitable for any of the participants, saying instead, 
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“Program and product profitability calculations are not standardized and are not 

tracked through regulatory reporting [and can be] highly subjective, depending on a 

bank’s location, business model, product mix, cost and revenue allocation 

philosophies…. Moreover, many of the banks … indicated they either cannot or 

choose not to expend the resources to track profitability…”.  

  

 The report also notes 

  

“…given the small size of [small dollar loans] the interest and fees generated are not 

always sufficient to achieve robust short-term profit- ability. Rather, most pilot 

bankers sought to generate long-term profitability through volume and by using 

small-dollar loans to cross-sell additional products.” 

 

 All the evidence in the FDIC report points to incentives for banks to make these kinds of 

loans that are unrelated to profitability, positioning loan programs as: 

 

 “[an] important tool in building and retaining customers”  

 

and indicating that the programs: 

 

“…can be eligible for favorable Community Reinvestment Act (CRA) consideration, 

and could help bank’s consistency with regulatory guidance regarding offering 

customers alternatives to fee-based overdraft protection programs”. 

 

 The FDIC has not allowed independent financial evaluation of the success or otherwise 

of its program, yet the implications in its own report are clear: No bank in the FDIC pilot 

was able to field a small dollar loan program in a way that was commercially sustainable. 

 

Credit Union Payday Loan Alternatives 

 

 Alongside the FDIC small-dollar loan program, a small number of Credit Unions 

(around six per cent of Credit Unions) have offered so-called alternative loan programs, 

often described in terms of a “salary” or “deposit” advance”.  

 

 Much like the FDIC program, and despite regular claims to profitability, no evidence that 

stands up to close-scrutiny is available to show that programs for any of these loans, 

made at an artificially low interest rate, have ever turned even a reasonably small profit. 

 

 A 2010 report by the National Consumer Law Center (NCLC)
iii

  highlights a number 

of serious problems with the Credit Union’s alternative loans, saying,  

 

“…a number of credit unions, banks, and bank prepaid cards offer triple-digit, short- 

term products that are payday loans, plain and simple. Whether they are called 

payday loans, “direct deposit account advances,” or something else, these loans pose 

the same dangers of repeat lending and an escalating debt trap. Some of these triple-
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digit loans are even offered by federal credit unions that manipulate the APR to 

conform to their 18% legal usury cap.” 

 

The NCLC report describes a number of dubious practices among credit union providers 

of small dollar alternatives, including one that evades the 18 per cent “usury cap” to 

which it is subject as a Federal Credit Union, by: 

 

“…charging a $39.95 application fee for each of its standard $400 14-day loans on 

top of 15% annual interest. The application fee is charged each time, even for repeat 

borrowers, making the APR with fees 362%. Clearly, the credit union is collecting 

most of its profit through the “application” fee, not the interest.” 

 

 In 2010, a report
iv

 from the University of California, Davis, showed that despite much 

lower nominal loan APRs, credit union payday loans often have total fee/interest charges 

that are quite close to (or even higher than) standard payday loan fees.  

 

The same study also highlights the fact that these loans are significantly harder to qualify 

for. The combination of similar charges and tighter credit requirements has to call into 

question their fundamental for consumers. 

 

 A particularly distorted picture of an alternative loan process is painted by the North 

Carolina State Employees Credit Union (SECU), whose Salary Advance Loan 

(SALO) has been widely and repeatedly acclaimed as an example of a successful payday 

loan alternative.   

 

Hard evidence that supports claims that the SALO loan is highly profitable is hard to 

come by, but a 2007 paper
v
 by Michael A. Stegman, Director of Housing and Policy at 

the John D. and Catherine T. MacArthur Foundation, suggests that it achieves 

profitability in exactly the same way a payday loan does, noting: 

 

“…. the combination of low price and high need has led to about two-thirds of SALO 

customers to take out advances every month of the year – the equivalent of 11 

rollovers in the conventional payday loan market.” 

 

Nowhere does Stegman explain how a new loan every month differs from a “rollover”. 

 

The example of SECU and the evidence from the NCLC’s 2010 report indicates that far 

from providing safe and affordable alternatives to payday loans, government programs 

have, in fact, created a whole new category of lenders whose loans differ very little from 

payday products. 

 

 San Francisco has become a center for government-assisted efforts to provide banking 

services, including small dollar credit, for the unbanked. The city operates its own small-

dollar loans program, Payday Plus, with some area credit unions.  
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Despite a warm reception from policymakers everywhere, the pilot program has remained 

small, with just several hundred loans made, indicating an inability on the part of the 

credit unions involved to scale the program.  

 

Kymberli Roberts, consumer lending manager at San Francisco Federal Credit Union, 

one of the participating financial institutions in the Payday Plus program, described it as  

"…not a money-maker…. Breaking even is just fine" 

 

 It is clear that banks and credit unions have not been successful as sources of small-dollar 

credit, requiring close support and even funding from government to come anywhere 

close to being an accessible affordable and sustainable source for small dollar credit.  

 

 Like a cramming a square peg in a round hole, forcing banks to make small dollar loans 

through CRA mandates or bailing out their losses with taxpayer money, is unlikely to 

result in a sustainable new form of small dollar lending, even as it decimates non-bank 

lenders. The net result will be the opposite of what proponents of small dollar alternative 

loans desire: less access to safe credit and more reliance on riskier more expensive types 

of debt. 
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