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New Mexico Snapshot

New Mexico Market
AN Land \ People

Average Written Premium: $212.9M (1996-2015)
Average Total Wages: $21.2M (2001-2015)

Oil & Gas Industry: 12.5% of General Fund Revenue
Small to Medium Size Employers

Key Sectors:
* Service Industries (47% of Total Employment)

* Health Care & Social Assistance (16% of Total
Employment)

* Public Administration (8% of Total Employment)
* Mining & Manufacturing (7% of Total Employment)

* Construction (6% Total Employment)

Historic Challenge: Given tha
size and characteristics of New

Mexico’s economy, national
work comp writers do not view
the state as profitable. They
compete in the market when
conditions are favorable, and
withdraw when conditions are
not favorable.

This tends to place small to
medium size employers and
key high hazard industries in
New Mexico at risk.




Workers’ Compensation Reform

History

Mandatory Work Comp Coverage. Exclusive Remedy.

Out of control costs due to: High Litigation, Legal Costs

e Lack of Affordable Coverage with only 4 insurance carriers willing to write business

Pre-1990

1990 Capped Legal Fees and provide Ombudsman services.
Employers’ Mutual
Company Act of 1991

Established the New Mexico Mutual Casualty Company (a domestic mutual private
insurance company) to assure competitive coverage for employers of all sizes and
industries throughout New Mexico, stabilize rates and assist lawmakers and regulators
in maintaining the System.

Hindered the Economy & Employment.

Workers’ Compensation
Reform Act of 1990

Workers Compensation Administration created

Set-up to oversee system with workers comp judges instead of District Court.




Workers’ Compensation Reform Act of 1990

Task Force

Workers Compensation Reform Task Force

* +40 employer & employee representatives appointed by the House Speaker
and Senate Pro Tempore with experts retained from lllinois and Florida

* Met to address the “...skyrocketing cost of workers compensation insurance
and at the same time be agreeable to employers and employees alike.”

* “The Task Force on Workers’ Compensation had two Goals: first, to preserve a
fair benefit to injured New Mexicans and second, to provide a benefit structure
and process to assure sufficient stability to make workers’ compensation
premiums affordable.”

* Primary focus was on Professional, Benefit and Administrative Costs.

Source: “SENATE BILL 1 — THE 1990 WORKERS’ COMPENSATION REFORM ACT AN OVERVIEW” prepared by Martin J. Chavez, New Meleco
State Senator and Stuart Blue Stone, NM Legislative Council Service.



Workers’ Compensation Reform Act of 1990

Purpose

The Workers’ Compensation Reform Act of 1990
established a system designed to:

“...toassure the quick and efficient delivery of
benefits to injured and disabled workers at a
reasonable cost to employers.”




Workers’ Compensation Reform

Outcomes

Overall, the 1990 Reform has been successful in a number
of ways:

Stabilized Rates.

Upheld the Exclusive Remedy.

Assured a Competitive Market for Coverage.

Delivered Indemnity & Medical Benefits to Injured Workers.
Improved Workplace Safety & Captured Market Data.
Controlled Legal Costs and Litigation.

Supported a Climate Conducive to Business Investment,
Economic Development and Job Growth.



Workers’ Compensation System Today

Challenges

New Mexico’s work comp premiums have risen from the 42" Lowest in 2000 to the 20" Highest in 2014.

High work comp premiums places New Mexico in an uncompetitive position to attract business
investment, develop the economy and grow jobs.
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Workers’ Compensation System Today
Challenges

From 1996 to 2015, total Written Premium (driven by payroll & rate) has only has averaged $212M.
As such, New Mexico has not successfully grown private sector jobs or competed regionally.
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Workers’ Compensation System Today

Challenges

From 2001 to 2015, New Mexico’s total wages (payrolls) have remained flat and uncompetitive
regionally.
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New Mexico’s
economy is
dependent upon
lower paying service
industries.

Tax revenues are to
dependent of
volatile sectors

commodity
dependent sectors
such as Oil & Gas.

Workers’ Compensation System Today
Challenges

Arts, Entertainment &  Agriculture
Finance & Insurance __ Recreation 1%

3% ™ 2014 Employment in NM Industries

Wholesale Trade

Transportation & Health Care &
Warehousing

i : | ~ Social Assistance
16%

Manufacturing &
Mining
7%

Service
55%

Source: "New Mexico 2016 State of the Workforce Report," NM DWS



Workers’ Compensation Reform Act of 1990

Purpose

Why has New Mexico’s work comp premiums risen from the
42" Lowest in 2000 to the 20™ Highest in 2014?

A Claim Severity N Legal Work Comp
Expense System

A Indemnity A Medical & Inte.grlty
Costs Costs Litigation Risk
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Workers’ Compensation Reform Act of 1990

Purpose

</ Rising Claim Severity
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Workers’ Compensation System
Challenges

Medical Costs are largest

> Rising Claim Severity component driving Claim Severity

INDEMNITY/MEDICALSPLIT

NEW MEXICO 2015
Indemnity/Medical Split Over Time .

Private Carriers and State Funds - NCCI States
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Workers’ Compensation System
Challenges

» Rising Claim Severity — Medical Costs

WC Average Medical Cost per Lost—-Time Claim Since 1995,

Private Carriers and State Funds — NCCI States .
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Workers’ Compensation System

Challenges

» Rising Claim Severity — Medical Costs

+8%
New Mexico’s
Lost-Time _
Medical Claim
Severity in

4 Years

WC Lost-Time Medical Claim Severity

Average Annual Change 2010-2014




Workers’ Compensation System

Challenges

» Rising Claim Severity - Medical Costs

New Mexico’s
Average
Medical Claim
Severity has
Doubled from
1999 to 2013

New Mexico’s Average Medical Claim Severity
Lost-Time Claim Severity in $ Thousands
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Workers’ Compensation System
Challenges

» Rising Claim Severity — Indemnity Costs

WC Average Indemnity Cost per Lost—-Time Claim
Private Carriers and State Funds — NCCI States

Severity Since 1995,

(> Thousands) Average Indemnity
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Workers’ Compensation System

Challenges

» Rising Medical Costs — Indemnity Costs

+8%

New Mexico’s
Lost-Time _
Indemnity

Claim Severity

IN

4 Years

WC Indemnity Claim Severity

Average Annual Change 2010-2014




Workers’ Compensation System
Challenges

» Rising Claim Severity - Indemnity Costs

New Mexico’s Average Indemnity Claim Severity
Lost-Time Claim Severity in $ Thousands
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Workers’ Compensation System
Challenges

émé ' Rising Claim Severity — Causes

 Relative Benefit Levels Overall
* Case Law Erosion & Benefit Expansion
e Return-to-Work Disincentives

* Maedical Inflation

e Utilization Review & Case Management
* Prescription Medications Costs

* New & Expensive Technology

20



Workers’ Compensation System
Challenges

» Rising Claim Severity — Prescription Costs

Rx Costs per Active Claim
Continue to Grow

2011 to 2014 Cumulative Change Is 25%

$406

$379 +6%
+109 y /

Service Year

© Copyright 2016 NCCI Holdings, Inc. All Rights Reserved.
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Workers’ Compensation System

Challenges

# Rising Legal Expense & Litigation

22



Workers’ Compensation System

Case Law Erosion

In 2015, the U.S. Chamber of Commerce conducted a national survey of senior
in-house counsel and litigators, which ranked the legal climate of states and
assessed the fairness and reasonableness of state liability systems.

* 75% of respondents reported that a state’s legal environment is likely to
impact important business decisions.

* New Mexico ranked as the 45 worst state legal environment in the

country.
Overall Treatment of Tort and Contract Litigation NM 46th
Having and Enforcing Meaningful Venue Requirements NM 46th
Discovery NM 46t
Judge Impartiality NM 47th
Judge Competence NM 47th
Damages NM 44th
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Workers’ Compensation System

Litigation Environment

45th Worst

New Mexico ranks
near the bottom
nationally.

Positions New Mexico
in a competitive
disadvantage for
business investment
regionally.

Regional State Rankings of Liability Systems

Source: U.S. Chamber of Commerce, U.S. Chamber Institute of Legal Reform,
www.instituteforlegalreform.com/states/new-mexico 24



Workers’ Compensation System

Legal Reform

Legal Costs & Litigation Activity

New Mexico Mutual has
seen an +186% increase
in annual legal spend
from 2008 to 2014.

A Mediations & Trials

AN Exclusive Remedy
Challenges

A\ Dispute Causation

A\ Disputed Benefits

Legal Costs 2008-2014

$3,000,000
$2.58M, 2014

$2,500,000

$2,000,000
$1.39M, 2008
$1,500,000

$1,000,000

$500,000

$-
2010 2011 2012

¥ Defense Costs X Plaintiff Costs



Workers’ Compensation System

Legal Reform

Legal Costs & Litigation Activity — Case Erosion

Since 1992, Case Law has:

* Expanded Coverage &
Benefits

* Limited Exchange of
Health Care Information

* Imposed New Legal
Costs

* Limited Expert
Testimony Options of
Employers

* Challenged Exclusive
Remedy

* Limited Subrogation

* Increased Legal Costs
and Litigation Activity

Year Case

1992 Church's v. Hanson

1993 Hammonds v. Freymiller Trucking

1995 Fuentes v. Santa Fe Pub. Schools
1995 Gomez v. Nielson Corp.

1997 Edmiston v. City of Hobbs

1998 Gutierrez v. City of Albuquerque

1998 Benavidez v Sierra Blanca

2001 Delgado v. Phelps Dodge
2002 Meyers v Western Auto

2003 Banks v. IMC Kalium
2004 Hovet v. Allstate Ins. Co.
2005 Sanchez v. Zanio's Food
2005 Liberty Mutual v. Salgado

2007 Salazar v. Torres

2008 Sommerville v Southwest Firebird
2009 DeWitt v Rent-A-Center

2010 Ortiz v. Overland Express

2011 Villa v City of Las Cruces

2011 Yocum v BJ Services

2011 Rodriguez v Permian Drilling

Category
exchange of health care
information
coverage expansion
coverage expansion
exchange of health care

information
benefit expansion

subrogation limitation

coverage expansion

exclusive remedy

legal costs

expert testimony
legal costs

expert testimony
subrogation limitation

exclusive remedy

benefit expansion
expert testimony
worker intoxication
worker intoxication
exchange of health care

information
coverage expansion

Outcome
Ex parte discovery between an employer and a health care provider without the consent of the
employee or attorney representative is prohibited.
Employer with less that three workers employed in New Mexico subject to mandatory coverage as
employer employed three workers in total with the inclusion of workers employed outside New Mexico
(covered under Indiana law).
Employee's claim not barred under the statute of limitations despite failure to file temporary disability
claim under the de minimis principle.
Church's applies to medical case management and third party administrator situations.

Employer is responsible for the full extent of the impairment if the employment aggravated,
accelerated, or combined with the disease or infirmity to produce the death or disability for which
compensation is soueht.

Recovery from a potential third party tortfeasor requires assignment of the cause of action by the
employee to the employer and limited to the extent of payment of work comp benefits paid by the
employer to the employee.

Incarcerated employee entitled to workers compensation benefits arising out of work-related injury for
third party contractor.

Established a knowingly gross willful exeption to Exclusive Remedy.

Employer required to pay all attorneys fees for suspending benefits due to employee's failure to attend
independent medical examination.

Daubert/Alberico expert qualification analysis non-applicable in work comp administrative proceeding
for health care providers.

Insurance Code bad faith available in addition to Workers Compensation Act bad faith to third party
beneficiary claimant, construed as a statutory insured .

An expert's opinion cannot satisfy the burden of causation if it lacks pertinent information.

No independent subrogation right for employers/insurers to bring suit for potential recovery from third
party tort tortfeasor.

Employee's tort claim was not barred by receipt of benefits under the Workers' Compensation Act,
unless the employee enters into a final settlement of the workers' compensation claim in exchange for
the payment of indemnity benefits.

WC judge breach duty owed to employee as record did not ensure the employee understood the terms
and conditions of lump sum settlement.

Employee's medical expert testimony admissible despite not being duly designated as treating health
care providers.

Insufficient evidence to establish that employee's drug use was the sole cause of the accident to the
exclusion of other contributing causes.

Employee's voluntary intoxication nullified by construed ambiguity between the solely occasioned bar
and ten percent reduction provisions of the Act.

Church's decision applies to both written and oral communications.

Traveling exception to the going and coming rule does not apply when employees did not have a
stationary work site preventing them from fixing their commute in relation to the employer's rig sites.
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Workers’ Compensation System

Legal Reform

Legal Costs & Litigation Activity — Case Erosion

Since 1992, Case Law has:

* Expanded Coverage &
Benefits
* Limited Exchange of

Health Care Information

* Imposed New Legal
Costs

* Limited Expert
Testimony Options of
Employers

* Challenged Exclusive
Remedy

* Limited Subrogation

* Increased Legal Costs
and Litigation Activity

Year Case

2012 Schultz v Pojoaque
2012 Cordova v KSL-Union
2013 Massengill v Fisher

2013 Gonzales v. Performance Painting

2013 Hawkins v McDonalds

2014 Benavides v ENM Med Center
2014 Vialpando v Ben's Auto

2014 Vinyard v Palo Alto

2014 Fowler v Vista Care
2015 Diluzio v City of Santa Fe
2015 Richey v Hammond

2015 Moya v City of Albuquerque
2015 Maez v Riley

2015 Lewis v Am Gen Media
2015 Serrano v Los Alamos Labs

2016 Valenzuela v AS Horner
2016 Jaramillo v State Dept Corrections

2016 Trujillo v Los Alamos Labs

2016 Rodriguez v Brand West Dairy

Category
coverage and benefit
expansion
benefit expansion

legal costs

coverage expansion

worker misconduct

benefit expansion

benefit expansion

benefit expansion

benefit expansion
benefit expansion
exclusive remedy

expert testimony

benefit expansion
benefit expansion
expert testimony

expert testimony
benefit expansion

expert testimony

coverage expansion

Outcome
Off-duty policy officer not disqualified from receiving death benefits despite being off-duty or failing to
file claim within statute of limitations.
Employee not disqualified from receiving indemnity benefits despite exiting workforce by voluntary
retirement.
Post-judgment interest accrues from order awarding partial lump-sum work comp benefits pending
permanent partial disability benefit determination.
Employee entitled to benefits because employer did not sho good faith compliance with federal
Immigration Reform and Control Act, thereby imputing knowledge of the worker’s illegal satus ot the
memployer despite the employee's presentation of false dcoumentation of documented status.
Emplolyee also entitled to modifier benefits ceasd on returning to work at pre-injury wage.

Employee not disqualified from receiving indemnity benefits despite termination unrelated to work-
related injury or employer's failure to seek or accept offers of similar employment in good faith. (But,
employees are not barred from filing sexual harassment action by the Exclusive remedy under Coates v
Wal-Mart, (1999)).

Imposed the 10% safety penalty against employer for failure to post wet floor signs.

Reimbursement for cost and use of medical marijuana required.

For worker with concurrent post-accident employment, average weekly wage calculations for
indemnity benefits must be calculated on a cumulative basis, rather than for each employment
separately.

Maximum life-time limits on temporary total disability benefits nullified.

Presumptive causation for firefighters.

Denied motion to dismiss employee's complaint for failure to state a claim upon which relief could be
granted under Delgado .

Restriction of independent medical examination.

Medical marijuana presumed reasonable and necessary if prescribed in health care provider's

treatment plan in accordance with Compassionate Use Act.
New Mexico case law stands despite federal Supremacy Clause, as federal law enforcement is

speculative.
Testimony limited to treating health care provider or independent medical examiner provider, not

employer health care provider witness.

Independent medial examiner testimony excluded as hearsay.

Employee not disqualified from receiving indemnity benefits despite termination for sexual
harassment, unrelated to work-related injury. (But, employees are not barred from filing sexual
harassment action by the Exclusive remedy under Coates v Wal-Mart, (1999)).

Employee only need only make a reasonable inference that the disability is the natural and direct result

of the accident.
Farm and ranch exemption unconstitutional.
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Workers’ Compensation System

Challenges

éﬂ% Solutions
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Workers Compensation System
Integrity Risk

20t Highest Rates
Non-Competitive Regionally
Low Job Growth

Diminished
Economic
Development

Claim Severity

Medical Costs
Indemnity Costs

Legal Costs
&
Litigation
Activity
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Workers’ Compensation System

Solutions

» Rising Claim Severity — Solutions?

Need to preserve System resources in interests of all

employees, all employers and New Mexico economy:

1.

Assess relative benefit levels regionally & make necessary
adjustments.
Incent return-to-work for both employers and employees.

. Discourage non-return to work for both employers and

employees.
Prevent fraud, waste and abuse.

. Ensure the exchange of information between payers and

health care providers.
Expand subrogation recovery.
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Workers’ Compensation System

Solutions

» Rising Claim Severity — Solutions?

Need tools to effectively manage medical costs & maximize
medical rehabilitation outcomes.

1. Adhere to standards for treatment of occupational
injuries and illnesses.

2. Enhance Utilization Review & Case Management.

3. Ensure the exchange of payer-health care provider
information.

4. Encourage periodic medical evaluation.

5. Assess medical fee schedules and benefits regionally and
make necessary adjustments.

6. Explore solutions to better manage prescription costs
and chronic pain.
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Workers’ Compensation System

Solutions

> Rising Legal Costs & Litigation — Solutions?

Need tools to mitigate legal costs and litigation
activity.

1. Improve service, support & information for injured
workers, and enhance ombudsman services.

2. Ensure Payer-Health Care Provider Exchange of

Information & Ideas.

Enhance utilization review & case management.

Preserve the Exclusive Remedy.

5. Assure case management efficiency and balanced due
process on issues such as choice of venue and expert
witness qualifications.

B W
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Workers’ Compensation System
Goals

GOALS

. Assure the Quick and Efficient Delivery of Statutory Benefits at
a Reasonable Cost to Employers.

. Maximize Medical Rehabilitation Outcomes and Return-to-
Work Solutions for Injured Workers.

. Mitigate Adverse Impacts to Workers’ Compensation
Premiums to Employers and System.

. Maintain a Fair and Stable System responsive to and in the best
interests of all employers, employees and the New Mexico
Economy.

. Support a climate conducive to business investment, job
creation and economic development.




Workers’ Compensation System
Goals

Summary

1. Our Work Comp reform of 1990 was extremely successful
because the balance between worker benefits and employer
costs was fair and cost effective.

2. Atthe time, we were widely considered to be one of the 5
best WC systems in the country. According to the Oregon
study in 2014, we are now the 20t worst. This leads us to
believe that 26 years of changes have made our system too
costly, especially compared to the majority of our surrounding
states.

3. The study that was authorized and funded by the 2015
legislature should provide answers as to how we should re-
balance our system to be more competitive with surrounding
states. Y
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DEFINITIONS

Claim Frequency means the number of claims per unit
of exposure such as the number of claims per million
dollars of premium or per 100 workers.

Claim Severity means the average cost of a claim
calculated by dividing total loses by the total number of
claims.

Direct Written Premium means the gross premium
income adjusted for additional or return premiums, but
excluding reinsurance premiumes.

Indemnity Benefits means payments made to an
injured worker for lost time from work due to a work-
related accident or injury.

Lost-Time Claims means claims resulting in indemnity
benefits (and usually medical benefits) being paid to or
on behalf of the injured worker for the time lost from
work.
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