
July 16, 2014

MEMORANDUM

TO: Legislative Education Study Committee

FR: Kevin Force

RE: REVIEW OF 2012-2013 STAFF REPORTS AND COMMITTEE DISCUSSION 
REGARDING VIRTUAL CHARTER SCHOOLS

During the July 2012 and 2013 interim hearings, the Legislative Education Study Committee 
(LESC) heard testimony and received staff reports regarding issues related to virtual charter 
schools. This staff brief will review the major points of those committee presentations, as well as 
any relevant committee discussion.

July 18, 2012 LESC Hearing (Portales)

The July 2012 staff report on virtual charter schools served as an introduction to the topic for the 
committee, noting the recent opening of the New Mexico Virtual Academy (NMVA) in 
Farmington, and the then-imminent opening of Connections Academy in Santa Fe. The report 
focused on a number of issues fundamental to the consideration of virtual charter schools in the 
state, including:

• definitions of virtual schools, such as that offered by the National Association of Charter 
School Authorizers (“An educational organization that offers K-12 courses through Internet-
based methods, with time and/or distance separating the teacher and learner.  Students enroll to 
earn credit towards grade-level advancement and/or graduation.”);

• some issues of day-to-day operations, including:
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 time spent in both online instruction and student work conducted offline; 
 the proliferation of community learning centers, allowing students to visit classroom-like 

settings where students and teachers log on at the same time; 
 field trips and other opportunities for social interaction; 
 regular teacher “office hours”; and 
 online assessments to inform the coming week’s instruction; 

 
• potential student-populations served by virtual education, noting that parties on all sides of the 

issue of virtual schools agree that such settings are not appropriate for every student, and that 
students who tend to do well in these programs are those who are committed to independent, 
self-regulated learning, without daily face-to-face guidance and support from instructors; 

• delivery of the program, noting that distance in time or space is central to the delivery of a 
virtual educational program; 

• costs associated with virtual schools, indicating that some sources suggest that virtual charter 
schools’ per-pupil costs can be much lower than traditional schools, as a result of the lower 
overhead and start-up costs often associated with virtual schools; however, the report also 
indicated that some issues of virtual instruction, such as lab equipment, individually furnished 
to each student, may cost substantially more than in traditional public schools; 

• funding schemes, as funding based on traditional count days may make less sense for virtual 
schools were coursework can be completed at any time, noting especially the possibility of 
inter-district competition for students and their accompanying funding units, as well as the 
possibility of outcomes-based funding; 

• recruitment and enrollment, including discussion of the fact that, for the NMVA, at least, the 
majority of students come from jurisdictions other than the one in which the academy is 
actually located; 

• student achievement, discussing various studies that present achievement at virtual charters (in 
comparison with traditional-school peers) as either better, worse or substantially similar, 
depending upon which study is cited; 

• assessments, accountability and determining the authenticity of student work; 
• teacher professional development, noting that while most states do not require specialized, 

online education training, there are several jurisdictions that do have such requirements, as 
well as discussing the role of colleges of education in developing effective training for online 
instruction; 

• the role of the chartering authority, including a number of particular areas which chartering 
bodies should consider in reviewing applications for charter schools, such as: 

 
 expertise in educational technology; 
 contracts with school management organizations; 
 performance record of the applicant with regard to other schools; 
 data management systems and academic reporting; 
 expansion of virtual charter schools, and ensuring that expansion will not come at the 

expense of student learning; 
 the issue of special education services, as virtual charter schools retain the same 

responsibilities as traditional schools under the Individuals with Disabilities Education Act; 
and 

 business concerns of virtual charters, discussing the importance of the relationship between 
schools and the providers of their educational programs. 
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The report also discussed a number of legal issues related to charter schools (discussed in further 
detail, below), such as: 

 
• the definition of the term “school,” in New Mexico law; 
• statutory prohibitions regarding potential parties to a contract for management of virtual 

schools; and 
• class action lawsuits alleging securities violations against K12, Inc. 
 
Definition of the Term, “School”  
 
In 2009, several applications to begin state-chartered virtual charter schools were denied by the 
Public Education Commission (PEC), which decisions were upheld by the Secretary of Public 
Education, prompting appeal to the district court, where the secretary’s decision was upheld. 
Although the denials were predicated upon insufficiencies in the schools’ respective applications, 
the Assistant Secretary of Education was also concerned with the legality of virtual charter schools 
in general, and sought a legal opinion from the Charter School Division (CSD) counsel, who 
opined that New Mexico law contemplated schools as “brick and mortar” buildings, tied to 
particular places such as attendance areas, walk zones, as well as factors like allowable class size, 
and therefore, due to this and other legal considerations, virtual charters would not be permissible 
under NM law. (See Attachment 1, PED Charter Schools Division Counsel Opinion in re: Virtual 
Charter Schools, 9/4/09.) In 2013, however, Public Education Department (PED) General Counsel 
released an opinion in direct opposition to the 2009 CSD opinion, refuting the latter’s assertions, 
point by point. (See Attachment 2, NM PED General Counsel Opinion, Virtual Schooling in New 
Mexico, 1/2/13.) 
 
Statutory Prohibitions Regarding Potential Parties to a Contract for Management of Virtual 
Charter Schools 
 
The Charter Schools Act contains the following prohibition:  “The governing body [of a charter 
school] shall not contract with a for-profit entity for the management of the charter school.”  
While this prohibition seems clear in theory, it may be difficult to apply in practice, as the term 
“management” is not defined.  The MOU between K12 and the NMVA enumerated a large 
number of administrative tasks that the private company is to perform.  The only service that K12 
does not perform, the company said, is managing instruction.  According to K12, however, these 
tasks do not constitute management of the school because the company does not have the authority 
to determine policy for the school, only to recommend policy.  
 
Please also note that the Attorney General’s Office (AGO) issued an opinion in April of this year, 
indicating, among other issues, that the agreement between NMVA and K12 did, indeed, rise to 
the level of management, placing the school in a position of dependency on K12, Inc. regarding 
issues of regular operation and control of the school1. A representative from the AGO is here 
today to review that opinion and answer questions for the committee. 
 

                                                           
1 NM AG Opinion No. 14-03, April 1, 2014. 
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Class Action Lawsuits Alleging Securities Violations against K12, Inc. 

Allegations of unfair or illegal business practices by virtual charter schools have arisen in several 
states; of particular interest was a class action suit brought against K12, Inc. in early 2012, 
alleging violations of securities law and rule. The lawsuits were apparently precipitated by a story 
published in the New York Times on December 12, 2011, that examined the rise of online schools 
in general, with a focus on K12, Inc. in particular.  Plaintiffs alleged that, between September of 
2009 and December of 2011, K12, Inc., as well as certain of its officers, concealed material 
information and made false and misleading statements relating to K12’s business and financial 
condition. Other allegations included:  

• K12 and certain of its officers violated federal securities laws by issuing materially false and 
misleading statements regarding K12’s business and prospects; 

• K12 engaged in improper and deceptive recruiting and sales strategies, aimed at enrolling 
students regardless of how well suited they might be to the company’s curriculum; 

• as a result of K12’s aggressive recruiting practices, the company experiences student retention 
problems and high rates of withdrawal; 

• K12 failed to disclose administrative pressure from upper management to pass students despite 
poor or nonexistent academic performance, so as to maintain high enrollment levels and 
continued government funding; 

• a significant number of K12 students failed to meet federal and state standards of academic 
achievement; 

• according to various academic benchmarks, K12 students chronically underperformed when 
compared with their peers at traditional schools; 

• K12 schools often have much higher student-to-teacher ratios than the company advertizes; 
• defendants’ statements regarding the company’s performance and practices were false, 

misleading, and lacked a reasonable basis;  
• as a result of defendants’ misleading statements, K12 common stock traded at artificially 

inflated prices during the Class Period; and 
• after the publication of the New York Times article, the price of K12 common stock fell 

approximately 23.5 percent, on December 13, and 34.4 percent by December 16, on unusually 
high trading volume, thereby causing harm to plaintiffs. 

 
Eventually, in March of 2013, parties settled the lawsuit, with payment of $6.75 million to 
company investors; however, the settlement did not require that K12 admit to any wrongdoing. 
Rather, parties agreed to the dismissal of claims about K12’s academics and quality, with the 
settlement agreement focused on how the company disseminated information about student 
enrollment and retention. 
 
Committee Discussion 
 
During the discussion of the July 2012 staff presentations on virtual charter schools, one 
committee member expressed concern that a virtual charter school, which draws students from all 
over the state, could be authorized by a local school board rather than the PEC.  This committee 
member was also concerned that the MOU between K12 and the NMVA may violate the 
prohibition, cited in the staff report and presentation, against a for-profit entity operating a charter 
school. 
 



5 

On this point, another committee member suggested that the law is ambiguous in terms of what 
constitutes management, which is different from the procurement of services.  The decision-
making authority, this member said, must be with the charter school’s governing board, not the 
company that provides the virtual education program. 
 
A committee member suggested adding a “bad actor” provision to the Charter Schools Act to 
cover circumstances such as those that apparently gave rise to the lawsuits against K12, Inc.; this 
member asked Ms. Hanna Skandera, Secretary-designate of Public Education, whether PED would 
be amenable to such a provision.  In reply, Ms. Skandera described the department’s upfront 
intentions to examine the performance of charter schools and indicated that a bad actor provision 
should be part of the review.  The committee member encouraged the Secretary-designate to 
scrutinize virtual charter schools, especially in terms of safeguards for students and communities. 
 
July 18, 2013 LESC Hearing (Ruidoso)  
 
The July 2013 report and presentation on virtual charter schools focused on: 

• a review of the 2012 interim discussions on virtual charters (see above);  
• a presentation by representatives of K12, Inc., and the New Mexico Virtual Academy; and 
• discussion of pertinent legislation from the 2013 regular legislative session. 
 
Presentation by K12, Inc., and the New Mexico Virtual Academy 
 
Ms. Mary Gifford, Regional Vice President of K12, Inc., and Ms. Mari Adkins, Special Education 
Manager of NMVA presented to the committee, reviewing details of the nature of the NMVA 
program and curriculum. Specifically, NMVA is a charter school authorized by the Farmington 
Municipal School District with a governing council comprised of local leaders and business 
owners that:  

• serves 500 students in grades 6-11 (with grade 12 to be added for SY 2013-14);  
• has New Mexico certified, highly qualified teachers to deliver and guide instruction; 
• has a drop-in learning center in Farmington that can accommodate 45 students (approximately 

12 students attended the learning center on a daily basis in SY 2012-13);  
• students take all state assessments; 
• students must meet state standards and district/state graduation requirements; 
• students must receive special services and accommodations as required by laws and individual 

education plans; 
• students must demonstrate attendance/engagement consistent with state laws and regulations; 

and 
• utilizes the K12 curriculum as its instructional model. 

Ms. Adkins also detailed NMVA’s demographics, noting that 75 percent of its students reside in 
seven counties, including 28 percent residing in Bernalillo County. Noting that approximately 81 
percent of NMVA students reregister, Ms. Adkins provided withdrawal rates for NMVA: 

• an overall withdrawal rate of 29.8 percent;  
• a middle school withdrawal rate of 17 percent; and  
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• a high school withdrawal rate of 51.6 percent. 
 
Ms. Gifford went on to compare standards-based assessments (SBA) results from NMVA students 
with those from their peers at Farmington Municipal Schools (FMS) and students statewide, 
noting that:  

• in general, a higher percentage of NMVA students scored proficient and above in reading than 
FMS and statewide students; and  

• in general, a lower percentage of NMVA students scored proficient and above in math than 
FMS and statewide students.   

Moreover, SBA results for science showed that a higher percentage of NMVA students scored 
proficient and above compared to their district and statewide counterparts for grades 7 and 11, 
which were the only tested grades in that subject. 
 
Legislation from the 2013 Regular Legislative Session  
 
During the December 2012 and January 2013 interim meetings, the committee reviewed a list of 
policy options from interim meeting discussions and reports, including: 
 
• prohibition of virtual charter schools; 
• delayed approval of other virtual charter schools until outstanding questions and issues can be 

addressed; and 
• review of the Public School Code and other parts of state law to identify those sections that 

may affect or be affected by virtual charter schools and amend or repeal them as needed or 
enact new sections to accommodate and regulate virtual charter schools. 

 
Although the committee did not endorse any specific legislation, a majority of the members did 
vote to delay the approval of virtual charter schools until outstanding issues were resolved. 
 
The 2013 legislative session saw several bills that would have impacted virtual charter schools in 
New Mexico, only one of which was endorsed by the LESC, and none of which were signed into 
law: 
 
• HB 392a, Public Education Commission as Independent, endorsed by the LESC: 
 
 removed the Commission’s administrative attachment to PED; 
 granted the PEC rulemaking authority; 
 shifted $375,000 from the program cost allowance, withheld by PED for the administration 

of charter schools, to PEC; 
 restructured the charter school application and appeal process, so that decisions regarding 

the authorization of state-chartered charter schools, as well as appeals from decisions 
regarding the authorization of both state and district-level charter schools, would have been 
decided by the PEC; and 

 passed both houses, but was vetoed by the Governor, who cited concerns about: 
 

 separation of powers; 
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 interference with the statutorily mandated duties of the Secretary of Public Education; 
and 

 the application process, which afforded a chartering authority an effective “pocket 
veto,” by interpreting the absence of a ruling on an application for 60 days as a denial 
of the application. 

 
• CS/CS/HB 460, School Management Contracts & Charter Boards: 
 
 prohibited private entities from managing public schools through contracts with school 

boards, PED, or charter schools; 
 amended the definition of “start-up school” to restrict the development of such schools to 

New Mexico residents; 
 limited applications for new charters to New Mexico residents, public postsecondary 

educational institutions and New Mexico nonprofit organizations; 
 passed both houses, but ultimately was pocket-vetoed. 

 
• *CS/SB 338, Define Virtual Charter School & Moratorium, which added a temporary 

provision to the Charter Schools Act establishing a moratorium on initial applications for full-
time online charter schools, from June 1, 2013 to May 31, 2014, to allow the LESC and PED 
time to review outstanding issues and questions regarding the impact of full-time online 
charter schools, and propose changes to law, if necessary to accommodate and regulate online 
charters.  *CS/SB 338 passed the Senate, but did not leave the House Education Committee. 

 
Committee Discussion 
 
Initial committee discussion focused on the service agreement between K12, LLC (a wholly 
owned subsidiary of K12, Inc.) and the NMVA Governing Council, and whether the prescribed 
responsibilities of K12 under the agreement rose to the level of “management.”   
 
Other issues of concern to members included: 

• the availability of Advanced Placement classes in virtual charter schools;,  
• how state funding follows a student from his or her original district to the virtual charter 

school, and vice versa; 
• verification of student work; and 
• how virtual charters are to be included in the teacher and school leader evaluation program, 

particularly with regard to the observation of teachers. 
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ATTACHMENT 2
NM PED General Counsel Opinion  

Virtual Schooling in New Mexico, 1/2/14
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