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• Why Agency Rules are Important
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– Keeping the Process Moving
– Stakeholder Involvement

• Important External Resources
• Conclusions & Questions
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Comptroller Background
• Statewide Elected Official
• Tax Administration

– 1 Associate Deputy Comptroller
– 1 Special Counsel and 1 Special Assistant
– 8 divisions (including Tax Policy; Hearings & Tax 

Litigation)
– About half of 3,000 employees 
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My Background
• 25+ years as a State and Local Tax Attorney – public & 

private
• 15 years with CPA; 7 positions
• Represent CPA at the Multistate Tax Commission and 

Federation of Tax Administration
• Worked on many rules (drafter and reviewer)
• Deposed in one CPA lawsuit over a rule
• Led rule-writing projects
• Overseen major rule process improvement
• Developed and taught training classes on rules
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Why Agency Rules are Important
• Rules serve a number of important purposes:

– giving guidance to taxpayers and their representatives  
– informing the legislature, public, and other governmental 

agencies of legal requirements and agency policies
– establishing agency policy in hearings and court cases
– training staff both inside and at other state agencies

• Well-written rules:
– minimize disputes and litigation
– allow for better use of staff time and agency resources (i.e., 

poorly written rules tend to cost time and money)
– promote better customer service 
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Legislative Authority for Rules
• Administrative Procedure Act

– General principles for all Texas agencies 
– Tex. Gov’t Code Ch. 2001 (Subchapter B. 

Rulemaking)
– 1 Tex. Admin. Code Ch. 91 (Texas Register)

• Tex. Tax Code Ann. § 111.002
– Specific authority for Comptroller rules
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Legal Context – Court Cases
1.  What is a rule: Agencies cannot make policy announcements of general applicability through 
letters or other written communications without following the APA.  See Combs v. Entertainment 
Publ'ns Inc., 292 S.W.3d 712 (Tex. App.—Austin 2009, no pet.) 
2.  Rules have the force of law: Valid rules have the same force and effect as statutes.  See BFI 
Waste Sys. of N. Am., Inc. v. Martinez Envtl. Group, 93 S.W.3d 570, 575 (Tex. App.—Austin 2002, 
pet. denied)
3.  Agencies have to follow their rules: "If an agency does not follow the unambiguous language 
of its own rules, we must consider its actions arbitrary and capricious.“  Myers v. State, 169 
S.W.3d 731, 734 (Tex. App.—Austin 2005, no pet.)
4.  Deference to agency rules: When the language of a statute or agency rule is ambiguous and 
when there is room for policy determinations, courts generally defer to the agency’s construction 
of its own statutory authority or rules as long as the construction is reasonable and does not 
contradict applicable statutes.  See TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 438 
(Tex. 2011)
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CPA Rule Process – Basic Steps
1. Draft rule (preamble and body)
2. Review and comment by stakeholders

(not legally required)
3. File rule proposal with Secretary of State (SOS) for 

publication
4. 30-day public comment period
5. Review and address public comments
6. File rule adoption with SOS for publication
7. Rule effective no less than 20 days from filing date
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CPA Rule Process –
Other Considerations

• No Formal Legislative Oversight
• No Required Public Hearings

– Hearing can be requested in certain circumstances

• No Governor Review for Comptroller Rules
– Statewide Official = Autonomy, Flexibility 
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CPA Tax Policy Rule Staff
• 33 staff, including division managers

– Attorneys and non-attorneys
• 2 rules liaisons (rule formatting gurus)
• 1 editor
• Ad hoc involvement from other staff as 

needed (e.g., Audit, Enforcement, Tax 
Litigation, Executive Administration)
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Staff Training
• Rule writing is hard work
• Technically legal writing, but wide audience 

(mom & pop stores to judges on courts)
• Challenge to match technical and legal terms with 

plain language
• What format (prose, examples, Q&A, charts)?
• What length (include an index)?
• Ask your stakeholders
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CPA Rule Stats Since 12/15
• 24 Tax Policy Rules from start to finish
• Average:  350 days
• Median:  294 days
• Longest: 994 days
• Shortest: 180 days
• The road ahead:  30+ Tax Policy rules need 

updates due to 2019 Legislative Session
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Keeping the Process Moving
• Goal:  Provide clear guidance as quickly as 

possible
• Competing priorities – dedicated rule staff?
• Rule planning memo

– Set scope and priorities
– Identify internal stakeholders for input
– Team approach with SME and attorneys
– Assign project leaders

• Approvals – who is essential?
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Technology
• 2015 Launch of SharePoint Tracking System

– Our “moon shot”
– From hardcopy “Blue Files” to automated system
– Workflow and approval mapping with prompts
– Repository for historic and related materials

• State Tax Automated Research System (STAR)
– Searchable database for rules and other policy documents 

(current and historic)
– https://star.comptroller.texas.gov/
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Stakeholder Involvement: Philosophy
• If we:

– Recognize our knowledge is limited and stakeholders 
are our partners for success

– Incorporate input whenever possible
– Be deliberative
– Be transparent
– Be inclusive
– Be reasonable

• Then: we build trust (and things move faster)
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Stakeholder Involvement: 
Who and How

• Taxpayer Advisory Group:  Attorneys, CPAs, Tax Consultants  
• Business Advisory Group:  In-house Tax Professionals,  

Business Reps, Associations
• Roundtables
• Webinars
• Tax Policy News (monthly publication)
• Website (dedicated rule page for public review and 

comment)
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Important External Resources
• Organizations can help Departments of Revenue 

develop “best practices” in rule writing
– State Bar, CPAs, Consulting Firms, Advisory Groups
– Multistate Tax Commission
– Federation of Tax Administrators
– Streamlined Sales & Use Tax Agreement States
– Counsel On State Taxation
– NCSL State and Local Tax Committee
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Case Study:  Practice & Procedure 
Administrative Hearing Rules

• 11/15 start date; 1/19 effective date
• Update all 29 P&P Rules

– Adopted in 2007 (many never updated)
– New laws over time
– New internal policies and procedures over time

• New agency leadership in 2015
– Extreme internal silos eliminated
– TAG & BAG Members invited to be drafting partners
– SharePoint used to map process and reduce approvals
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Conclusions & Questions

Nancy Prosser
Nancy.Prosser@cpa.texas.gov

512-463-3723
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