
T heIntrepidCase:
A nO pportunity toBuildonthe

Fram ew orkofthe2003 S ettlem ent
andEnsureP ecosR iverCom pactDeliveries

W ithoutP riority Calls

W AT ER A N D N AT U R A L R ES O U R CES C O M M IT T EE

P ECO S R IVER S ET T L EM EN T L ES S O N S & U P DAT E
N ovem ber8,2019,9:00 a.m .

S tateCapitol,R oom 307,S antaFe,N ew M exico

BobJornayvez,CEO ,P resident,ExecutiveChairm anoftheBoard,Intrepid P otash,Inc.,
R obertBaldridge,GeneralM anager,Intrepid P otash-N ew M exico,L L C

CharlesT .DuM ars,Esq.,andL acy A.Daniel,Esq.,L aw & R esourceP lanningAssociates,P .C.
1



IntrepidP otash-N ew M exico,L L C

• Intrepid and itspredecessorsin interest have been an
im portant econom ic driver for Eddy County and
southeastern N ew M exico overthe roughly 90-yearhistory
ofpotashm ininginthearea

• P otash isa strategic m ineralresource,essentialto the
econom icandnationalsecurity oftheU nitedS tates

• N ew M exico isthe top producerofpotash in the U nited
S tates

• Due to declinesin globalpotash prices,Intrepid hashad to
diversify itsoperations.

• P art ofitsresiliency plan includessupporting oiland gas
developm ent in the region through leasesand salesof
w atertofacilitateoilandgasproduction
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IntrepidP otash-N ew M exico,L L C

• Intrepidprovidesover300 full-tim ejobs

• Averageannualsalary of$112,000

• Generatesapproxim ately 930 additionalnon-
basicsectorjobsinthecom m unity
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IntrepidP otash-N ew M exico,L L C

• In m aking the businessdecision to lease and sellw ater,
Intrepid relied on the S tate Engineer’slicensing of the
w ater rightsand the O S E’scontinued validation of the
w aterrights.

• Intrepid entered intow aterleaseand salecontractsw ithoil
and gasproducersingood faithrelianceonthefullquantity
ofitslicensedw aterrights.

• Intrepid iscom m itted to w orking w ith the S tate Engineer,
the Interstate S tream Com m ission,and othersto develop a
long-term technical solution to preserve N ew M exico’s
ability tom eetthedelivery requirem entsoftheP ecosR iver
Com pact,w hile preserving Intrepid’sability to put the full
quantity ofitsw aterrightstobeneficialuse.
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Intrepid’sL icensedW aterR ights

5

W aterR ight L icenseDate Q uantityin
A cre-feet

P riority Date

S P -1942 August29,1933 10,859.500 February 2,1931

S P -302 July 26,1937 1,879.125 M arch26,1883

S P -302 June4,1956 2,479.125 M arch26,1883

S P -302 O ctober7,1958 281.250 M arch26,1883

S P -2045 M arch2,1949 3,619.800 June8,1934

S P -1955& S P -1856Com bined August28,1950 566.400 July 1,1929

S P -1955& S P -1856Com bined August28,1950 150.800 M ay 22,1931

T otal 19,836.000

 
Page 5



W AT ER DIVER T ED AT IN T R EP ID’S P O IN T O F
DIVER S IO N IS U S A BL EO N LY BY IN T R EP ID

• W aterintheP ecosR iverinsoutheasternN ew M exicoisnaturally brackish,
w ith high concentrationsofT otalDissolved S olids(T DS )and high salinity
levelsm easured asElectricalConductivity (EC) deciS iem ensper m etre
(dS /m ).

• T he levelofsalinity increasesasitm ovesdow nstream ,passesby Harroun
Dam , and m akes its w ay tow ard M alaga Bend, w here it becom es
extrem ely saline at levelsten tim esthe norm al am ountsof salinity
containedinfreshw ater.

• T he salinity ofthe w ateratIntrepid’spointofdiversion atHarroun Dam is
over6.5 EC dS /m ,m aking the w aterdiverted unusable form unicipaluse
orirrigation,w hereasm ostkey N ew M exico cropstolerate an EC under4
dS /m . How ever,thissalinity levelcan be tolerated by Intrepid’sindustrial
andcom m ercialuses.

• T herefore,the diversionsby Intrepid are notdenying any usable w aterto
any other user w ithin N ew M exico betw een Harroun Dam and the
accountingpointfordelivery ofw atertoT exas.
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DIVER S IO N S BY IN T R EP ID P R O VIDEA BR IDGE
T O U S EO F“ P R O DU CED W AT ER ”

• T helevelofsalinity atHarroun Dam isfarin excessofthelevelsofsalinity ofdeep
w ellw atercurrently allow ed by state law to be used in the oiland gasindustry in
N ew M exico

• T hew aterdiverted atHarrounDam ,w hileofsuchaquality thatitisnotusablefor
otherpurposes,isnot asdegraded asthe “ produced w ater” generated by the oil
and gasindustry

• Intrepid understandsthatitisthew illoftheL egislaturetom akeatransitiontothe
use ofproduced w aterand Intrepid supportsthiseffort. How ever,m aking the
transition w ill require developm ent of infrastructure, blending and other
technologicaladvancestom akeacom pletetransitiontoexclusiveuseofproduced
w aterand todiscontinuetheuseoffreshw aterforthispurpose

• Because the salinity content ofw aterdiverted by Intrepid at Harroun Dam isso
high asto m ake it unusable forotherpurposes,the continuation ofthe diversion
ofthisotherw ise unusable w aterw illserve asabridge asthe S tate m akesthe
transitionfrom theuseoffreshw aterbeingused elsew hereintheBasintotheuse
ofproduced w ater
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U seofIntrepid’sL icensedW aterR ightsfor
O il& GasDevelopm ent

• Intrepid and variousco-applicantsfiled eight w ater-use
leaseapplications(S P -302 andS P -1942)

• T em porarily change the place ofuse,the purpose ofuse,
andthepointofdiversionoftheleasedw aterrights

• P ending in the O ffice of the S tate Engineer (“ O S E” )
HearingsU nit

• T he S tate Engineergranted prelim inary approvalforuse of
5,700 acre-feetoutoftherequested7,883 acre-feet

• T he Interstate S tream Com m ission (“ IS C ” ),P ecosValley
Artisan Conservancy District,and the Carlsbad Irrigation
Districtprotestedtheapplications
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N oS tateEngineerA ctions
ForfeitingorInvalidating

Intrepid’sL icensed W aterR ights
• Intrepid’sw ater rightshave not been forfeited or

abandoned

• T he S tate Engineer hascontinually recognized the
validity of the w ater rights by licensure,
supplem entalw ellperm its,and extensionsoftim e

• R ights are not lost w hen circum stances beyond
controlcauseperiodsofnonuse– insufficientw aterin
the R iver,econom icconditions(including bankruptcy
ofapredecessor)
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IS C ValidationofIntrepid’sL icensedW ater
R ights:IS C ConservationL ease

• S ignificantly,the IS C leased Intrepid’sw aterrightsto
aid the S tate in providing w ater to the stateline
follow ing the S uprem e Court’sdecisionsin Texas v.
New Mexico thatN ew M exico w asin violation ofthe
P ecosR iverCom pact

• T he IS C lease w asfor7 yearsbetw een January 11,
1995 and Decem ber31,2001

• U nderL egislative m andate,the S tate Engineercould
nothaveleasedabandoned orforfeitedw aterrights

• W ater rightsin the IS C ’sP ecosR iver Conservation
P rogram w ere exem pt from forfeiture for non-use
w hileintheprogram
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S tateEngineerandA djudicationValidationA ctions

O S EFileN um ber DateofR equest T ypeofValidity A ctions T ypeofreview
DateofO S E

A pproval

1 S P -302 January 1,1909
Applicationfor

Appropriationfor
Irrigation

O S Evalidatedthew ater
rightspriortoapproval.

O ctober22,
1909

2 S P -302 DateU nknow n P BU -R equestforL icense R eview ofBeneficialU se
Decem ber12,

1924

3 S P -302 DateU nknow n P BU -R equestforL icense R eview ofBeneficialU se January 4,1927

4 S P -302 DateU nknow n P BU -R equestforL icense R eview ofBeneficialU se
N ovem ber21,

1928

5 S P -302 N /A
L ivingston

Adjudication
Establishvalidity,priority &

Am ount
July 17,1931

6 S P -1942 N ovem ber2,1931
Applicationfor

Appropriationfor
IndustrialU ses

O S Evalidatedthew ater
rightspriortoapproval.

April15,1932

7 S P -1942 June19,1933 P BU -R equestforL icense
R eview ofConstructed
W orks,BeneficialU se

August29,1933

8 S P -302 August30,1934
Changetheplaceofuse
andpurposeofuseto

industrialuse

O S Evalidatedthew ater
rightspriortoapproval.

N ovem ber19,
1934

9 S P -302 Decem ber28,1936 P BU -R equestforL icense R eview ofBeneficialU se O nJuly 26,1937

10 S P -302 August23,1940
Changetheplaceofuse
andpurposeofuseto

industrialuse

O S Evalidatedthew ater
rightspriortoapproval.

N ovem ber16,
1940

11 S P -302 August3,1942
ApplicationtoChange

P laceofU se
O S Evalidatedthew ater
rightspriortoapproval.

O ctober19,
1942
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S tateEngineerandA djudicationValidationA ctions

O S EFileN um ber DateofR equest T ypeofValidity A ctions T ypeofreview
DateofO S E

A pproval

12 S P -302
S eptem ber10,

1949
R equestfor

S upplem entalW ells
O S Evalidatedthew ater
rightspriortoapproval.

S eptem ber14,
1949

13 S P -302 N ovem ber27,1953
Changetheplaceofuse
andpurposeofuseto

industrialuse

General,N O P ,Im pairm ent
Analysis

Decem ber30,
1953

14 S P -302 Decem ber8,1942 P BU -R equestforL icense
O S Evalidatedthew ater
rightspriortoapproval.

June4,1956

15 S P -302 N ovem ber6,1943 P BU -R equestforL icense R eview ofBeneficialU se June4,1956

16 S P -302 February 28,1956 P BU -R equestforL icense
O S Evalidatedthew ater
rightspriortoapproval.

June4,1956

17 S P -302
S eptem ber23,

1957

Changetheplaceofuse
andpurposeofuseto

industrialuse

O S Evalidatedthew ater
rightspriortoapproval.

Decem ber9,
1957

18
S P -302 andS P -

1942
July 19,1957

Applicationfora
supplem entalw ell

O S Evalidatedthew ater
rightspriortoapproval.

S eptem ber13,
1957

19 S P -302 M ay 19,1958 P BU -R equestforL icense R eview ofBeneficialU se
O nO ctober7,

1958

20
S P -302 andS P -

1942
N ovem ber4,1964

R equesttochange
locationofS upplem ental

W ell

O S Evalidatedthew ater
rightspriortoapproval.

M ay 7,1965

21
S P -302 andS P -

1942
Decem ber18,1970

Applicationtoadduseto
S upplem entalW ell

O S Evalidatedthew ater
rightspriortoapproval.

February 19,
1971

22 S P -302 O ctober27,1982
Applicationtochange

placeofuse.
O S Evalidatedthew ater
rightspriortoapproval.

Decem ber31,
1986
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O S EFileN um ber DateofR equest T ypeofValidity A ctions T ypeofreview
DateofO S E

A pproval

23
S P -302 andS P -

1942
January 11,1995

IS C leasesallw aterfrom
Intrepid

O S EandIS C review of
validity ofw aterrightsand
otherspecificP ecosR iver

Com pactrequirem ents

January 11,
1995

24
S P -302 andS P -

1942
M arch30,2000

Applicationfor
S upplem entalW ell

O S Evalidatedthew ater
rightspriortoapproval.

M ay 18,2000

25 S P -302
February 28,2017

ApplicationP relim inary
Authorization

O S Evalidatedthew ater
rightspriortoapproval.

M arch10,2017

26 S P -1942 M ay 24,2017
ApplicationEm ergency

P relim inary Authorization
O S Evalidatedthew ater
rightspriortoapproval.

June28,2017

27 S P -302
S eptem ber13,

2017
ApplicationP relim inary

Authorization
O S Evalidatedthew ater
rightspriortoapproval.

April6,2018

28 S P -302 June23,2017
ApplicationP relim inary

Authorization
O S Evalidatedthew ater
rightspriortoapproval.

July 3,2017

29 S P -1942 Decem ber15,2017
ApplicationP relim inary

Authorization
O S Evalidatedthew ater
rightspriortoapproval.

June8,2018

30 S P -1942 Decem ber21,2017
ApplicationP relim inary

Authorization
O S Evalidatedthew ater
rightspriortoapproval.

June8,2018

31 S P -1942 April18,2018
ApplicationP relim inary

Authorization
O S Evalidatedthew ater
rightspriortoapproval.

June8,2018

32 S P -302 April18,2018
ApplicationP relim inary

Authorization
O S Evalidatedthew ater
rightspriortoapproval.

August13,2018

S tateEngineerandA djudicationValidationA ctions
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Extensionof
T im eN um ber

ForW aterR ights
N um bers

DateA cceptedby
theO S E

Deadline
ExtendedT o

N otesfrom O S EEO T M em os

1 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

O ctober12,1978 S eptem ber30,
1979

“ now aterrightshavebeenlostthroughnon-use”

2 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

S eptem ber19,
1979

S eptem ber30,
1980

“ now aterrightshavebeenlostthroughnon-use”

3 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

August27,1980 S eptem ber30,
1981

“ now aterrightshavebeenlostthroughnon-use”

4 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

S eptem ber2,
1981

S eptem ber30,
1982

“ now aterrightshavebeenlostthroughnon-use”

5 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

August12,1982 S eptem ber30,
1983

“ now aterrightshavebeenlostthroughnon-use”

6 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

Decem ber6,
1983

S eptem ber30,
1984

ApprovalofEO T isrecom m ended

7 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

S eptem ber25,
1984

S eptem ber30,
1985

ApprovalofEO T isrecom m ended

8 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

S eptem ber27,
1985

S eptem ber30,
1986

ApprovalofEO T isrecom m ended

9 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

O ctober1,1986 -
P eracceptance
letter

S eptem ber30,
1987

ApprovalofEO T isrecom m ended

10 S P -302,S P -1942,S P -1856,
S P -2045,S P -1955

February 4,1988 Decem ber31,
1988

ApprovalofEO T isrecom m ended

O S EExtensionsofT im e
P recludingForfeitureandA bandonm ent
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O S EExtensionsofT im e
P recludingForfeitureandA bandonm ent

Extensionof
T im eN um ber

ForW aterR ights
N um bers

DateA ccepted
by theO S E

Deadline
ExtendedT o

N otesfrom O S EEO T M em os

11 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

Decem ber27,
1988

Decem ber31,
1989

ApprovalofEO T isrecom m ended

12 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

January 4,1990 Decem ber31,
1990

ApprovalofEO T isrecom m ended

13 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

U nknow n Decem ber31.
1991

U nknow n-Docum entnotavailablebutreferencedina
letter

14 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

January 26,1995 Decem ber31,
1995

“ Itappearsthattheapplicantism akingadiligent
effortand thatthey havesigned acooperative
w aterconservation agreem entw iththe
InterstateS tream Com m ission.”

15 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

Decem ber14,
1995

Decem ber31,
1996

“ Itappearsthattheapplicantism akingadiligent
effortand thatthey havesigned acooperative
w aterconservation agreem entw iththe
InterstateS tream Com m ission.”

16 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

Decem ber17,
1996

Decem ber31,
1999

17 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

January 14,2000 Decem ber31,
2002

“ Itappearsthattheapplicantism akingadiligent
effortand thatthey havesigned acooperative
w aterconservation agreem entw iththe
InterstateS tream Com m ission.”
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Extensionof
T im eN um ber

ForW aterR ights
N um bers

DateA ccepted
by theO S E

Deadline
ExtendedT o

N otesfrom O S EEO T M em os

18 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

Decem ber31,
2002

Decem ber31,
2005

“ Itappearsthattheapplicantism akingadiligent
effortandthatthey havesigned acooperativew ater
conservationagreem entw iththeInterstateS tream
Com m ission.”

19 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

January 15,2003 Decem ber31,
2008

“ S urfaceandsupplem entalgroundw aterpointsof
diversion...indicatethatIntrepid M iningism akinga
diligentefforttoputthew atertobeneficialuse.”

20 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

January 19,2006 Decem ber21,
2011

“ S urfaceandsupplem entaldiversionsindicatethat
IntrepidP otashN M L L C hasm adeadiligentefforttoput
w atertobeneficialuse.”

21 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

January 14,2009 Decem ber31,
2014

“ S urfaceandsupplem entaldiversionsindicatethat
IntrepidP otashN M L L C hasm adeadiligentefforttoput
w atertobeneficialuse.”

22 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

February 28,
2012

Decem ber31,
2017

“ T heO S Erecordsforthesew aterrightsdonotshow any
evidencethattheapplicanthasbeenputonnoticeby
theS tateEngineerthatthey areatriskofforfeitingany
oftheirsurfacew aterrightsduetononuseincludingany
non-usethatm ay haveoccurredafterJune1st,1965
underN ew M exicoS tatuteAnnotatedN um ber72-5-28.”
(Em phasisincludedintheoriginaldocum ent).

23 S P -302,S P -1942,S P -
1856,S P -2045,S P -1955

N otyet
approved

N otyetapproved N /A

O S EExtensionsofT im e
P recludingForfeitureandA bandonm ent
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N ew M exico’sL aw ofP riorA ppropriation
A ppliestoM eetingN ew M exicoDeliveries

U ndertheP ecosR iverCom pact

• “ In m aintaining the flow sat the N ew M exico-T exasstate
line required by thisCom pact,N ew M exico shallin all
instances apply the principle of prior appropriation
w ithinN ew M exico.” P ecosR iverCom pact,ArticleIX .

• T he 2003 S ettlem ent (betw een the S tate ofN ew M exico
(IS C & O S E), P VACD, CID, & the U .S . Bureau of
R eclam ation) and the Adjudication Decree,in w hich the
S ettlem ent w asincorporated,adjudicated the CID w ater
rightsand allow ed N ew M exico to avoid priority callsby
CID

17

 
Page 17



Intrepid’sL icensedW aterR ightsW ere
N otIncludedinthe2003 S ettlem ent

• Even though the IS C paid forand leased
Intrepid’srightsand converted them to
instream Com pactdelivery use,Intrepid’s
rightsw ere not factored into the m odels
that form the basis of the 2003
S ettlem entAgreem ent
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S tatusofR esolvingtheQ uestionof
theValidity ofIntrepid’sW aterR ights

• By agreem ent,theO S EHearingsU nitm atteris
stayed pending an expedited inter se
proceedingintheAdjudicationCourt

• By agreem ent,the Adjudication proceeding is
stayedw hilethepartiesdiscussS ettlem ent
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• Intrepid’sW aterR ightsw illbe determ ined in
theAdjudicationCourt,eitherby:

–N egotiated settlem ent resulting in a proposed
Consent O rder being subm itted to the
AdjudicationCourt

or

–T rialbeginning August 17,2020,follow ed by the
decisionoftheAdjudicationJudge

S tatusofR esolvingtheQ uestionof
theValidity ofIntrepid’sW aterR ights
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S ettlem entP rovidesa
S ynergisticA pproach

• S ettlem ent offersbenefitsto Intrepid,the P rotestants,
andtheS tateofN ew M exico

• Q uickerandlesscostly (avoidsappeals)

• P rovides econom ic benefit through use of Intrepid’s
rights,w hile keeping the P ecosR iverCom pact deliveries

w hole w ithout requiring a priority call(a portion of
Intrepid’sw aterrightsareseniortoCID’srights)

• S ettlem ent options include various synergistic
m echanism s,such asoptim izing the use ofgroundw ater,
andoveragecreditsundertheP ecosR iverCom pact.
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S ettlem entP rovidesa
S ynergisticA pproach

• S ettlem ent takesinto account possible effectson the
Com pact in advance and gives flexibility to develop
solutionsto addressthe consequencesofthe w aterright
allow ed,irrespectiveofitsm agnitude

• In contrast,using the litigation approach resultsin a
determ inationofthequantity ofaright

–R equiresad hocscram blingto adjustto therecently adjudicated
w aterright

–P rom otesfurtherattacksand appealsby eitherside asto the
quantity oftherightdeterm ined
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S ettlem entIdeas:InW aterS hortYears

 In w atershort years,use groundw aterto pum p into
the R iver,exactly asalready contem plated by the IS C,
w ith accessand pum ping costsbeing shared by w ater
right holdersw ho seekto tem perthe im pactsoftheir
diversions.

 In w atershortyears,activate adroughtinsurance plan
w hereby Intrepid could enter into contractual
relationshipsw ith otherw aterusersto defray im pacts
ontheCom pact.

23

 
Page 23



S ettlem entIdeas:InW aterS hortYears
 In w ater short years,allow senior w ater right holdersw ho

seekto tem perthe im pact oftheirpum ping to utilize credits

received for Com pact over-deliveriesin exchange for their

com m itm entto pay backthose creditsin atim e specificw ith

w aterinterestatsom e levelthataddsto thecreditbalancein

thefutureyears.

 In w ater short years,having senior w ater rightsusersw ho

seek to tem per the im pact of their pum ping reduce their

dem and by adjusting contracts w ith their custom ers

accordingly.
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S ynergisticBenefitsofS ettlem ent

A. Avoiding the consequencesto the juniorw aterright holdersfrom
apriority callby Intrepid to fillthe w aterrightdem and heretofore
not form ally quantified aspart ofthe valid w aterdem and w ithin
N ew M exico.

B. T he possible benefit of a settlem ent that could provide an
adaptiveapproach,notanall-or-nothingapproach.

C. T he benefitsto N ew M exico ofcontinued supportofathriving oil
and gasindustry,w ithout requiring retirem ent of junior w ater
rightsusedinagriculture.
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D. T heim portanceand valueofim provingtheefficiency ofw ateruse
on the P ecosR iverS ystem ,avoiding litigation w ith the S tate of
T exas,and developm ent ofashort-term w aterm arket that does
not focuson perm anent sale of w ater rights,but rather,on a
program thatfocusesonchangesinuseonly inw atershortyears.

E. T he im portance oftreating groundw aterin storage asaregulated
reserve source ofw aterforw atershortyears,w ith the possibility
ofreplenishm entinhighw aterflow years.

S ynergisticBenefitsofS ettlem ent
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