
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
June 25, 2015 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: David Craig 
 
RE: STAFF BRIEF:  ADMINISTRATIVE RULEMAKING:  EDUCATIONAL 

RETIREMENT BOARD 
 
 
Adopted Rules: 
 
The June 16, 2015 issue of the New Mexico Register contained the following adoption of rules 
relating to Educational Retirement (see corresponding Attachments 1a - 1f): 
 
Attachment 1a, 2.82.1 and 2.82.11 NMAC - Administrative Appeals; 
Attachment 1b, 2.82.2 and 2.82.5 NMAC - Return to Work, Direct Deposit and Tax 
 Matters; 
Attachment 1c, 2.82.4 NMAC - Service Credit; 
Attachment 1d, 2.82.7 NMAC - Paper Warrants; 
Attachment 1e, 2.82.8 NMAC - Investments; and 
Attachment 1f, 2.82.10 NMAC - Retirement Reciprocity. 
 
In addition, Attachment 2, Form of Payment Options: Educational Retirement Board (ERB) 
and Public Employees Retirement Association (PERA), provides additional information related 
to payment options referenced in (1f) 2.82.10 NMAC - Retirement Reciprocity. 
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2.82.1 NMAC and 2.82.11 NMAC - Administrative Appeals 
 
The adopted rule changes created a single uniform appeals process under 2.82.11 Administrative 
Appeals by removing a separate provision related to disability appeals from 2.82.1 NMAC, and 
placing it with the provisions for all other administrative appeals in 22.82.11 NMAC.  According 
to ERB, having differing procedures in two different sections of the NMAC was confusing to 
members and the legal community.  Under the provisions of the new, uniform appeals process: 
 

• a member has 30 days to appeal a denial, or recommendation of denial, of benefits; 
• the ERB must: 

 
 hold a hearing within 90 days of the appeal; and 
 provide at least 30 days notice of the scheduled hearing; 

 
• the appeal will be heard by a hearing officer, unless otherwise provided by the ERB;  
• the hearing officer will prepare a written recommended decision for the ERB to consider; 

and 
• the ERB can approve, disapprove, or modify the recommended decision and enter a final 

order. 
 
2.82.2 NMAC and 2.82.5 NMAC - Return to Work, Direct Deposit and Tax Matters 
 
The adopted rule changes moved sections regarding return-to-work exceptions from 2.82.2 
NMAC and placed them in 2.82.5 NMAC, which governs the return-to-work program.  A return-
to-work exception is provided to a member that earns up to $15,000 per fiscal year or the amount 
possible under 0.25 full time equivalent (FTE), whichever is greater.  The adopted rule changes 
also include: 
 

• a definition of “earnings” that includes bonuses and annual payouts for accumulated 
leave; 

• a requirement for all new retirees (after July 1, 2015) to provide authorization for 
electronic transfer of payments absent exceptional circumstances; and 

• three new sections to comply with Internal Revenue Service (IRS) Internal Revenue Code 
(IRC) requirements, including clarifying: 

 
 the plan is a governmental plan as defined by the IRC;  
 how rollover distributions for non-spouse beneficiaries will be treated; and 
 provisions governing death benefits for participants while performing military 

service. 
 
2.82.4 NMAC - Service Credit 
 
The adopted rule changes related to earned service credit clarify that members receive one 
quarter of service credit for each calendar year in which the member has earnings from regular 
employment and renders services for a minimum of 16 days.  According to ERB, the 16-day 
requirement is based on the idea that: 
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• a calendar quarter contains approximately 60 working days; and 
• a member would need to work at least 16 days to exceed the 0.25 FTE threshold for ERB 

membership. 
 
Although the adopted rule changes indicate this rule is effective June 16, according to ERB the 
adopted changes to this rule will be effective August 1.  Therefore, this rule change will have no 
effect on members who render services during the July 2015 summer session. 
 
2.82.7 NMAC - Paper Warrants 
 
The adopted rule clarifies that paper warrants are to be mailed out no later than the last business 
day of the month.  ERB indicates that all payments (electronic and paper) will go out on the 
same day.  The previous rule indicated that paper warrants were required to be mailed in time to 
reach the member on the last business day of the month.  ERB indicates this proved difficult to 
administer and raised compliance issues with the Department of Finance and Administration 
(DFA) regarding the proper dating of warrants. 
 
2.82.8 NMAC - Investments 
 
The adopted rule changes the provisions of NMAC to remove outdated investment policies.  The 
adopted rule removes references and requirements for:  investment officers, the investment 
division and details of the investment philosophy.  The adopted rule requires that the ERB 
promulgate a written investment policy and provide it to the Legislative Finance Committee 
(LFC) and DFA.  The adopted rule changes indicate that the investment policy details the roles 
of the investment division. 
 
2.82.10 NMAC - Retirement Reciprocity 
 
Finally, the adopted rule changes clarified practices ERB takes to comply with the Public 
Employees Retirement Reciprocity Act which requires service credit earned under the Public 
Employees Retirement Act (PERA) and the Educational Retirement Act (ERA) to be combined 
for purposes of determining retirement eligibility and benefits.  Under PERA, a member has four 
payment options, one of which is a Temporary Joint Survivor Option (Option D).  The adopted 
rule change places into regulation the practice that ERB and the Public Employees Retirement 
Association shall calculate retirement benefits using the same option elected by the retiring 
member, except in instances where a PERA member who formerly belonged to the ERA plan 
chooses Option D.  In these instances, the ERA portion of service credit will be calculated 
according to ERB Option A, or the “straight life” benefit.  The payment options available under 
the two plans are summarized in a matrix in Attachment 2. 
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This is an amendment to 2.82.4 NMAC, Section 8, effective 6-16-2015. 
 
2.82.4.8  EARNED SERVICE CREDIT: 
 A. Earned service credit shall be granted for prior employment on the basis of one month of credit for 
each month worked in regular employment, and when a regular work year consisted of a period of time less than 12 
months, such period of time shall be considered a full year. 
 B. Earned service credit shall be granted for employment after July 1, 1957, on a quarterly basis. 
[and] A member shall receive one quarter of credit for each calendar quarter in which [he] the member has earnings 
from regular employment and renders services for a minimum of 16 days. Four calendar quarters [if] of credit shall 
constitute one year. The calendar quarters of a year shall begin and end as follows: July 1 through September 30; 
October 1 through December 31; January 1 through March 31; and April 1 through June 30. 
 C. Members who are granted paid sabbatical leave shall receive one calendar quarter of earned 
service credit for each quarter in which they receive pay for such leave after July 1, 1957. Members who received 
pay for sabbatical leave prior to July 1, 1957 shall receive one month of earned service credit for such month during 
which they received pay for such leave. 
 D. If a member is granted earned service credit while on paid sabbatical leave and that sabbatical 
leave is subsequently revoked, with salary payments returned to, or demanded by the administrative unit, under the 
terms of the leave agreement between the administrative unit and the member, the earned service credit granted 
during such sabbatical leave shall be revoked. 
 E. In the event of revocation of earned service credit as provided in Subsection D of 2.82.4.8 NMAC, 
disposition of contributions made by the member and administrative unit relating to the revoked period of earned 
service credit shall be as follows: 
  (1) Administrative unit contributions shall be credited to the administrative unit to be used 
against future contribution costs. 
  (2) Before the member contribution shall be disbursed, or credited, the administrative unit 
shall furnish the board with proof of the settlement which has been made with the member. Following the receipt of 
this proof, the member contributions shall be handled as follows: 
   (a) If the administrative unit has completed the financial settlement with the 
member without being reimbursed for member contributions relating to the leave and paid to the board, the 
administrative unit shall be granted credit for such member contributions to be used against the future administrative 
unit contribution costs. 
   (b) If the administrative unit has been reimbursed by the member for member 
contributions relating to the leave and paid to the board, such member contributions shall be paid to the member on a 
refund voucher separate from any other refund which might be requested by the member. 
 F. An exchange teacher who is working outside the New Mexico public schools, but who is being 
paid a regular salary by a "local administrative unit," shall receive earned service credit for such service. 
 G. Public school nurses whose first employment commenced after July 1, 1957 and prior to June 12, 
1959 may acquire earned service credit for such employment if the contributions required by law are made. Such 
nurses are considered to have been provisional members prior to June 12, 1959. 
 H. Provisional members who were employed between July 1, 1957 and July 1, 1961 and who were 
not covered at that time, may receive earned service credit for such service if the contributory requirements set forth 
in Section 22-11-17 are met, and if such provisional members do not exempt themselves. 
 I. A provisional member who has exempted himself, may revoke such exemption by filing ERA 
form #42 with his employer and by commencing regular contributions to the educational retirement fund on the first 
day of the month following the filing of ERA form #42, and earned service credit shall commence on that date. 
 J. A provisional member who exempted himself during the period July 1, 1957 to July 1, 1961 may 
receive earned service credit for service rendered prior to July 1, 1957 if he became covered under ERA subsequent 
to July 1, 1961 in lieu of exemption as provided in Section 22-11-17 as amended July 1, 1961.  If a provisional 
member exempted himself from ERA coverage on or after July 1, 1961, he shall not be entitled to receive earned 
service credit for service rendered prior to July 1, 1957 by reason of later revoking the exemption or otherwise 
becoming covered. 
 K. The board shall not allow contributory service credit when token salaries are paid or when 
gratuitous service is performed. The ERB shall rule on each case involving gratuitous service or token salaries when 
each case is presented. 
 L. Notwithstanding Section 22-11-17(B) NMSA, 1978, a member may purchase any or all of the 
time that the member was exempt from ERA coverage. The cost of purchase shall be as prescribed in Section 22-11-
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17(C) or (D), NMSA, 1978, except that if the member purchases only a portion of the total exempt time, the cost 
shall be calculated by multiplying the cost of the exempt time by the ratio of time purchased to the total exempt 
time.  Prior service, which was canceled due to the member's exemption, shall be restored in the same proportion as 
the exempt time purchased to the total exempt time. Any contribution paid through a payroll deduction plan as 
prescribed in Section 22-11-21.3 must be done under the local administrative unit’s payroll deduction plan, and not 
through partial payments made to ERB. ERB shall not accept such partial payments as any service time purchased 
under Section 22-11-17(C) or (D) must be paid to ERB in a lump sum. 
 M. In the event that a member was neither covered nor exempt from coverage under ERA, the 
member shall have the right to purchase such service, or portion thereof, at a cost calculated in the same manner as 
for the purchase of exempt service delineated in Section 22-11-17(C). In such cases, the local administrative unit 
must pay the employer cost, but only if the member purchases non-covered time. 
 N. The board may accept rollover and employer payroll deduction contributions for the restoration of 
withdrawn earned service credit if the following conditions are met: 
  (1) The payments must be all or a portion of the member's interest qualified under Section 
401(a) of the Internal Revenue Code. 
  (2) The payments shall contain only tax-deferred contributions and earnings on the 
contributions. The member and employer must submit satisfactory documentation, releases or indemnification to the 
board against any and all liabilities that may be connected with the transfer, verifying that the proposed transfer is a 
qualifying contribution under the Internal Revenue Code. 
  (3) Payroll deductions and employer pickups are authorized by the governing body of the 
ERA employer. 
  (4) The board may not accept rollover or employer pickup payroll deduction contributions in 
excess of the amount required to restore the withdrawn earned service credit. 
 O. For payments to restore earned service credit which commence on and after January 1, 2002, the 
board may accept rollover and transfers if the following conditions are met: 
  (1) Rollovers must be eligible rollover distributions that are not includible in the income of 
the member by reason of Internal Revenue Code sections 402(c), 403(b)(8), 408(d) or 457 (e)(16). 
  (2) Transfers must be direct trustee-to-trustee transfers from a qualified plan described in 
Internal Revenue Code section 401(a) or 403(a), an annuity contract described in Internal Revenue Code section 
403(b) to the extent permitted by Internal Revenue Code section 403(b)(13), or an eligible plan under Internal 
Revenue Code section 457(b) to the extent permitted by Internal Revenue Code section 457(e)(13). 
  (3) The rollovers and transfers shall contain only pre-tax deferred contributions and earnings 
on the contributions. The member and employer must submit satisfactory documentation, releases, or 
indemnification to the board against any and all liabilities that may be connected with the rollover or transfer 
verifying that the proposed rollover or transfer is permissible under the Internal Revenue Code. 
  (4) Payroll deduction contributions shall no longer be allowed for the purchase of earned 
service credit if the contributions would commence on or after July 1, 2002. 
  (5) The board may not accept rollovers or transfers in excess of the amount required to 
restore the withdrawn earned service credit. 
[6-30-99; 2.82.4.8 NMAC - Rn, 2 NMAC 82.4.8, 11-30-2001; A, 4-15-2002; A, 7-15-2003; A, 6-16-2015] 
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TITLE 2  PUBLIC FINANCE 
CHAPTER 82 EDUCATIONAL RETIREMENT 
PART 7  ANNUITANTS AND DISABILITY RECIPIENTS 
 
2.82.7.1  ISSUING AGENCY:  Educational Retirement Board, P. O. Box 26129, Santa Fe, New Mexico 
87502-0129. 
[2.82.7.1 NMAC - Rp, 2 NMAC 82.7.1, 6-16-2015] 
 
2.82.7.2  SCOPE:  This rule applies to members receiving disability benefits. 
[2.82.7.2 NMAC - Rp, 2 NMAC 82.7.2, 6-16-2015] 
 
2.82.7.3  STATUTORY AUTHORITY:  The Educational Retirement Act, Section 22-11-1 to 22-11-53, 
NMSA 1978. 
[2.82.7.3 NMAC - Rp, 2 NMAC 82.7.3, 6-16-2015] 
 
2.82.7.4  DURATION:  Permanent. 
[2.82.7.4 NMAC - Rp, 2 NMAC 82.7.4, 6-16-2015] 
 
2.82.7.5  EFFECTIVE DATE:  June 16, 2015, unless a later date is cited at the end of a section. 
[2.82.7.5 NMAC - Rp, 2 NMAC 82.7.5, 6-16-2015] 
 
2.82.7.6  OBJECTIVE:  Clarifies requirements for disability retirement. 
[2.82.7.6 NMAC - Rp, 2 NMAC 82.7.6, 6-16-2015] 
 
2.82.7.7  DEFINITIONS:  [RESERVED] 
 
2.82.7.8  BENEFIT PAYMENTS: 
 A. After the initial payment of benefits, payments shall be processed or mailed monthly, not later 
than the last day of the month for which they are paid. 
 B. At the time of death, a retired member's benefit shall be paid in accordance with the option 
selected, or if none was selected, the member's beneficiary who shall have been named at the time of retirement, 
shall receive the benefit for the month of the member's death or the excess of total contributions over total benefits 
received by the member, whichever is greater. 
 C. Upon the death of a member who is receiving disability benefits and who has rejected the 
coverage of option B, the member's surviving beneficiary shall receive the benefit due the member from the first day 
of the month of death to the date of death, inclusive, or the excess of total contributions over total benefits received 
by the member, whichever is greater. 
  (1) A member eligible to receive disability benefits, shall receive unmodified benefits as set 
forth in Section 22-11-37 NMSA 1978, until the member attains age 60, at which time the benefit will be modified 
in accordance with option selected at that time, if any, and the modifications will be based upon the then attained 
ages of the member and beneficiary. 
  (2) Upon the death prior to age 60 of a member receiving disability benefits who has option 
B coverage, the beneficiary of such member shall be entitled to the benefits provided by Section 22-11-29(D) 
NMSA 1978. 
 D. Upon the request of a member receiving retirement or disability benefits, the director may deposit 
the member's monthly benefit payments directly to member's bank account provided the bank is located within the 
state of New Mexico, and to out-of-state banks only if officials of the bank sign the depository agreement approved 
by the board. 
[2.82.7.8 NMAC - Rp, 2 NMAC 82.7.8, 6-16-2015] 
 
2.82.7.9  EMPLOYMENT: 
 A. Once each calendar quarter, administrative units shall be required to report to the educational 
retirement board "the full-time equivalency" of members retired for age or service and members receiving disability 
benefits. 
 B. A member receiving disability benefits may engage in employment in the same manner and such 
employment shall be considered as partial evidence of ability to return to regular employment, and this, together 
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with medical evidence, may be considered by the board in determining whether the member's disability benefit 
should continue. 
 C. Members retired for age or service may reside anywhere they choose, and engage in any 
employment which is not covered by the Educational Retirement Act, without affect to their retirement status. 
 D. If a member who returns to employment and is removed from a retirement status wishes to retire 
again, he may do so in accordance with the statute and 2 NMAC 82.5.9.4 [now Subsection D of 2.82.5.9 NMAC]. 
 E. Retired members who perform services for local administrative units as an independent contractor 
must meet the criteria set forth for an independent contractor in 2 NMAC 82.2.11.4 (now Subsection D of 2.82.2.11 
NMAC). 
[2.82.7.9 NMAC - Rp, 2 NMAC 82.7.9, 6-16-2015] 
 
HISTORY OF 2.82.7 NMAC: 
Pre-NMAC History:  The material in this part was derived from that previously filed with the State Records Center 
and Archives under: 
ERB 67-3, Rules and Procedures, filed 6/30/67; 
ERB 78-1, Rules and Procedures, filed 8/7/78; 
ERB Rule VII, Annuitants and Disability Recipients, filed 7/2/82. 
 
History of Repealed Material: 
2 NMAC 82.7, Annuitants and Disability Recipients - Repealed 6-16-2015. 
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This is an amendment to 2.82.8 NMAC, Sections 2, 9-11, effective 6-16-2015. 
 
2.82.8.2  SCOPE:  This rule establishes guidelines for investment of the [ERA fund for] educational 
retirement fund under management by the educational retirement board (ERB), and it applies to the educational 
retirement board, the director of the agency, the investment committee and the investment division staff. 
[6-30-99; 2.82.8.2 NMAC - Rn, 2 NMAC 82.8.2, 1-30-2004; A, 6-16-2015] 
 
2.82.8.9  INVESTMENT DIVISION: 
 A. The investment division of ERB shall be managed by the chief investment officer [and the equity 
investment officer] under the direction of the director. 
 B. The [primary] role of the investment division is detailed in the investment policy. [to manage the 
assets of the retirement fund. Further, the objectives shall be to provide significant real returns (inflation adjusted) 
over long periods of time (5-10 years), as set forth in the ERB investment objectives and guidelines. 
 C. The investment officers shall be responsible for proposing changes to the long-term investment 
philosophy and investment guidelines. In addition, the investment officers shall implement strategic and tactical 
decisions which aid in achieving the objectives of the fund. 
 D. Within the guidelines set forth by the board and the state statutes regulating investments, the 
investment officers are authorized to purchase, sell or exchange securities as, in their judgment, market conditions 
dictate and such transactions are in the best interest of the fund. The final investment decision rests with the 
investment officers. Investment management firms shall have full discretion to manage the assets allocated to their 
management, within the directives of the board. 
 E. Additional responsibilities for the investment division include: 
  (1) monitoring the activities of ERB's fiscal agent in order to insure proper settlement of 
transactions and crediting of interest/ dividends; 
  (2) administering the securities lending program so as to maximize income and insure that 
sufficient collateral is available at all times; 
  (3) preparing following reports for approval by the investment committee and board: 
   (a) asset listing (monthly); 
   (b) investment summary reports (quarterly); 
   (c) proxy report (quarterly); 
   (d) broker commission report (annually); 
   (e) soft dollar report (annually); 
   (f) other reports as requested. 
  (4) coordinating with the accounting division to insure proper recording of securities 
transactions; 
  (5) voting proxies; 
  (6) administering the "soft dollar" program in accordance with ERB's written policy.] 
[6-30-99; 2.82.8.9 NMAC - Rn, 2 NMAC 82.8.9, 1-30-2004; A, 6-16-2015] 
 
2.82.8.10 INVESTMENT PHILOSOPHY:   
 [A.] Recognizing the important and perpetual nature of the fund and the fiduciary responsibilities of the 
board, the primary goal in investing the assets shall be to provide significant real returns adjusted for inflation with 
acceptable risk (volatility). The "prudent [man] investor" standard, as defined in the state statutes, shall apply to the 
investment activities of the educational retirement board. [At the same time, with the dramatic growth of the fund 
and changes and volatility in the securities markets, the investment division must explore new areas of investment 
for purposes of diversification. 
 B. The primary equity strategy shall be to build a high quality, diversified portfolio of stocks. Both 
growth and value styles shall be included in the equity structure. A mid-cap or small-cap equity portfolio can add 
diversification to the board's equity strategy. Exposure to international equity investing can further add 
diversification benefits to the equity strategy. 
 C. Fixed income securities shall be managed using a rate anticipation style. The duration of the 
portfolio will be lengthened or shortened based on the outlook for interest rates. In addition, sector analysis, spread 
analysis and swaps will be used to increase the return on the portfolio. Exposure to international fixed income 
investing can add diversification benefits to the fixed income strategy.] 
[6-30-99; 2.82.8.10 NMAC - Rn & A, 2 NMAC 82.8.10, 1-30-2004; A, 6-16-2015] 
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2.82.8.11 [POLICIES] INVESTMENT POLICY: 
 A. [Investment guidelines] The board shall adopt a written investment policy as required by Section 
22-11-13(B) NMSA 1978 which establishes a policy for the investment and management of the educational 
retirement fund.  At least annually, the board shall review, ratify and provide its written investment policy to the 
legislative finance committee and the department of finance and administration. 
  [(1) Fixed income securities: 
   (a) Eligible fixed income investments include the following: 
    (i) US treasury; 
    (ii) federal agencies; 
    (iii) US government sponsored enterprises (FNMA, FHLMC, etc.); 
    (iv) US corporations; 
    (v) repurchase agreements; 
    (vi) prime bankers' acceptances; 
    (vii) yankee bonds; 
    (viii) collateralized obligations held in trust that: are publicly traded and are 
registered with the United States securities and exchange commission; and have underlying collateral that is either 
an obligation of the United States government or else has a credit rating above or equal to BBB according to the 
Standard and Poor’s rating system or Baa according to the Moody’s investors rating system; 
    (ix) bills, bonds or notes of governments other than the United States or 
their political subdivisions, agencies or instrumentality's; 
    (x) bonds, notes or commercial paper of any corporation organized outside 
of the United States. 
   (b) Domestic fixed income securities, managed internally by the investment 
division, at the time of purchase, must have at least a Baa3/Moody’s and BBB-/S & P rating; Yankee bonds, at the 
time of purchase, must have at least an A/Moody's and A/S & P rating; and international fixed income securities, at 
the time of purchase, must have a minimum rating equivalent to A/Moody's and A/S & P rating. 
   (c) At least 90 percent of domestic fixed income securities, managed externally by a 
paid investment manager, at the time of purchase, may have a minimum rating of at least a Caa3 Moody’s and a 
CCC-S&P rating. 
   (d) Not more than 2 percent of the fund (at market value) may be invested in a 
single corporate issuer. 
  (2) Equities: 
   (a) Eligible equity investments include the following: 
    (i) common stock or preferred stock of U. S. corporations.  Stock must be 
listed on a national exchange or on the N.A.S.D. national market; 
    (ii) American depositary receipts of foreign corporations.  Securities must 
be listed on a national stock exchange or on the N.A.S.D. national market; 
    (iii) common stock or preferred stock of corporations organized outside of 
the United States.  Stock must be listed on a national or foreign stock exchange. 
   (b) Not more than 10 percent of the voting stock of a corporation may be owned by 
the fund.] 
 B. Broker policy:  Given the fiduciary responsibilities of the board and the chief investment 
[officers'] officer with regard to the management of the assets of the retirement fund, the board adopts the following 
policies relating to the execution of the securities orders: 
  (1) Equities.  The brokerage community provides important services necessary for the 
successful management of the retirement fund. Recognizing that the value of the services varies widely from firm to 
firm, the [equity] chief investment officer is directed to allocate commission business based on his/her [judgement] 
judgment of the overall quality of service provided by each brokerage firm. The SEC, in release no. 34-23170 dated 
April 23, 1986, states that in judging the quality of service consideration should be given to "the value of research 
provided as well as execution capability, commission rate, financial responsibility, and responsiveness to the money 
manager." When all factors are equal within the above guidelines, preference shall be given to brokerage firms with 
offices in New Mexico. 
  (2) Fixed income.  Recognizing the difference in the nature of the equity and fixed income 
markets, i.e., no central market for fixed income securities, fixed income trades will be executed through firms, 
[which] that originate ideas and are able to offer/bid securities on a continuing competitive basis. When market 
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conditions permit in the judgment of the fixed income investment officer [ market conditions permit], offerings and 
bids will be solicited on a competitive basis. 
  (3) Soft dollar policy.  The chief investment [officers] officer, with approval of the director, 
and concurrence by the legislature, [are] is authorized to use "soft dollars" to pay for research services and 
equipment [which] that assist in the investment decision - making process as related to the management of the assets 
of the ERB retirement fund. Section 28(e) of the SEC Act of 1934, SEC interpretive release no. 34 -23170 dated 
April 23, 1986 and any subsequent interpretative releases shall be used as guidelines in this procedure. 
[6-30-99; 2.82.8.11 NMAC - Rn & A, 2 NMAC 82.8.11, 1-30-2004; A, 6-16-2015] 
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TITLE 2  PUBLIC FINANCE 
CHAPTER 82 EDUCATIONAL RETIREMENT 
PART 10 RETIREMENT RECIPROCITY 
 
2.82.10.1 ISSUING AGENCY:  Educational Retirement Board, P. O. Box 26129, Santa Fe, New Mexico 
87502-0129 
[2.82.10.1 NMAC - Rp, 2 NMAC 82.10.1, 6-15-2015] 
 
2.82.10.2 SCOPE:  This rule applies to retirees combining service from PERA and ERA for retirement 
purposes. The governing boards of both systems must adopt these rules. 
[2.82.10.2 NMAC - Rp, 2 NMAC 82.10.2, 6-15-2015] 
 
2.82.10.3 STATUTORY AUTHORITY:  The Educational Retirement Act, Sections 22-11-1 to 22-11-53, 
NMSA 1978, the Retirement Reciprocity Act, Sections 10-13A-2 to 10-13A-3, NMSA 1978. 
[2.82.10.3 NMAC - Rp, 2 NMAC 82.10.3, 6-15-2015] 
 
2.82.10.4 DURATION:  Permanent. 
[2.82.10.4 NMAC - Rp, 2 NMAC 82.10.4, 6-15-2015] 
 
2.82.10.5 EFFECTIVE DATE:  June 16, 2015, unless a later date is cited at the end of a section. 
[2.82.10.5 NMAC - Rp, 2 NMAC 82.10.5, 6-15-2015] 
 
2.82.10.6 OBJECTIVE:  Clarification of reciprocity retirement requirements adopted by the ERA and 
PERA boards. 
[2.82.10.6 NMAC - Rp, 2 NMAC 82.10.6, 6-15-2015] 
 
2.82.10.7 DEFINITIONS: [RESERVED] 
 
2.82.10.8 RETIREMENT RECIPROCITY: 
 A. "Salary" is defined by each state system for that state system. Each system shall certify the 
member's salary as defined by that system to the payor system, and the payor system shall accept that salary for 
pension calculation purposes where applicable. 
 B. The Public Employees Retirement Reciprocity Act applies to normal retirement only, and does not 
apply to disability retirement or pre-retirement survivor pensions. 
 C. If a retired member whose service credit at retirement was acquired only under PERA, is 
subsequently employed by an employer covered under ERA; and the retired member becomes a contributing 
member of ERA; and the retired member's PERA pension is suspended for the period of membership under ERA; 
and the retired member acquires service credit under ERA; the subsequently acquired service credit is eligible 
reciprocal service credit. When the member terminates the subsequent employment and retires again, the subsequent 
retirement shall be governed by the provisions of the Public Employees Retirement Reciprocity Act. 
 D. If a retired member whose service credit at retirement was acquired only under ERA is 
subsequently employed by an employer covered under PERA; the member may remove himself from a retirement 
status and become a contributing member of PERA; and the member may acquire service credit under PERA which 
shall be eligible for reciprocity service credit. When the member terminates the subsequent employment and retires 
again, the subsequent retirement shall be governed by the provisions of the Public Employees Retirement 
Reciprocity Act. 
 E. If a member has service credit for the same period of time for employment by public employers 
covered under different state systems, service credit may only be acquired under one state system for the period of 
overlapping service credit. 
 F. If a member retires with service credit under more than one state system for an overlapping period, 
the member shall be granted service credit for this overlapping period as follows: 
  (1) PERA shall grant service credit earned for the months the member was employed by an 
employer covered under PERA in accordance with all applicable PERA statutes and rules. 
  (2) ERA shall grant service credit for the quarters of ERA service credited to the member in 
accordance with all applicable ERA statutes and rules less the amount of service credit granted by PERA in 
subsection 8.6.a (now Paragraph (1) of Subsection F of 2.82.10.8 NMAC) above. 
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  (3) In no case shall a member be credited with more than one month of service credit for all 
service in any calendar month. 
 G. Free or purchased military service credit under any state system may only be considered eligible 
reciprocal service credit under one state system for reciprocity retirement purposes. 
 H. When a member retires according to the provisions of the Public Employees Retirement 
Reciprocity Act, each state system under which the member has acquired eligible reciprocal service credit shall 
furnish the payor system with a certified statement of the member's service credit, and other pertinent data necessary 
to compute the member's pension. 
 I. A member retired according to the provisions of the Public Employees Retirement Reciprocity Act 
shall receive the same cost-of-living adjustments provided by each state system under which the retired member 
acquired eligible reciprocal service credit. Each state system shall pay the cost-of-living adjustment due under the 
provisions of that state system for the portion of the total pension attributable to service credit acquired under that 
state system. 
 J. A member retiring according to the provisions of the Public Employees Retirement Reciprocity 
Act shall only elect a form of payment option with the payor system. Each state system shall calculate benefits 
according to the same form of payment, except in the case of a member who retires under PERA and elects form of 
payment D, in which case the ERA component of the pension shall be calculated according to form of payment A. 
 K. Amendments to this rule shall be adopted by the educational retirement board and the public 
employees retirement board. 
[2.82.10.8 NMAC - Rp, 2 NMAC 82.10.8, 6-15-2015] 
 
HISTORY OF 2.82.10 NMAC: 
Pre-NMAC History:  The material in this part was derived from that previously filed with the State Records Center 
and Archives under: 
ERB 67-3, Rules and Procedures, filed 6/30/67. 
ERB 78-1, Rules and Procedures, filed 8/7/78. 
ERB Rule X, Retirement Reciprocity, filed 10/3/83. 
ERB Rule X, Retirement Reciprocity, filed 2/4/85. 
ERB Rule X, Retirement Reciprocity, filed 9/21/93. 
 
History of Repealed Material: 
2 NMAC 82.10, Retirement Reciprocity - Repealed 6-16-2015. 
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FORMS OF PAYMENT OPTIONS:  
EDUCATIONAL RETIREMENT BOARD (ERB) AND  

PUBLIC EMPLOYEES RETIREMENT ASSOCIATION (PERA) 
ERB  PERA 

Option A - "Straight Life" Benefit.  The 
monthly payment amount is the full amount due 
to the retiree.  There is no monthly survivor 
benefit under this option.  A beneficiary or 
estate receives the balance of contributions to 
the plan if they have not been fully distributed at 
time of death.  

Option A - "Straight Life" Benefit.  Provides a 
monthly benefit to the retiree during the retiree's 
lifetime only.  When the retiree dies, payments stop 
the first day of the month following death. 

Option B - "Joint 100% Survivor" Benefit.  
The retiree's monthly benefit is reduced to 
provide a designated beneficiary with a 100% 
survivor's benefit for the remainder of his or her 
life.  The monthly benefit is based on the retiree 
and beneficiary's age at retirement, with certain 
restrictions on the beneficiary.  If the beneficiary 
precedes the retiree in death, the monthly 
benefit increases to what would be received 
under Option A. 

Option B - Joint Survivor Option (100 Percent).  
Provides a monthly benefit to the retiree for life.  
Upon death, a beneficiary receives the same 
amount for his or her life.  The monthly retirement 
benefit is reduced to provide the same benefit to the 
beneficiary.  If the survivor beneficiary dies before 
the retiree, the retiree's benefit is changed to 
payment Option A. 

Option C - "Joint 50% Survivor" Benefit.  The 
retiree's monthly benefit is reduced to provide a 
designated beneficiary with a 50% survivor's 
benefit for the remainder of his or her life.  The 
monthly benefit is based on the retiree and 
beneficiary's age at retirement.  If the 
beneficiary precedes the retiree in death, the 
monthly benefit increases to what would be 
received under Option A. 

Option C - Joint Survivor Option (50 Percent).  
Provides a monthly benefit to the retiree for life.  
Upon death, a beneficiary receives half the amount 
for his or her life.  The monthly retirement benefit is 
reduced to provide half of the benefit amount to the 
beneficiary.  If the survivor beneficiary dies before 
the retiree, the retiree's benefit is changed to 
payment Option A. 

N/A Option D - Temporary Joint Survivor Option (An 
option for retirees with unmarried minor children 
under the age of 25).  Provides a monthly benefit to 
the retiree for life.  Upon death, the same amount is 
shared by the retiree's eligible children until the last 
child reaches age 25.  Once a child reaches 25 or 
marries, his or her benefit stops.  The monthly 
retirement benefit is reduced based upon the 
retiree's age and the age of the youngest eligible 
child at the time of retirement.  Once the youngest 
child reaches age 25, the retiree's benefit is 
changed to payment Option A. 

Source: ERB and PERA Member Handbooks, New Mexico Statutes Annotated (NMSA) and New Mexico Administrative Code 
(NMAC) 

 




