
July 14, 2014

MEMORANDUM

TO: Legislative Education Study Committee

FR: Ian Kleats

RE: BOARD OF FINANCE ACTION:  SPECIAL EDUCATION MAINTENANCE OF
EFFORT

INTRODUCTION

During the June 2014 interim meeting of the Legislative Education Study Committee (LESC), 
LESC staff informed the committee on recent developments of appeal proceedings from an 
initial denial of the state’s request for a waiver from special education maintenance of effort 
(MOE) under the federal Individuals with Disabilities Education Act, Part B (IDEA-B), and the 
status of legislative appropriations to meet MOE requirements for FY 13 and FY 14.

At that time, the state Board of Finance (BOF) had not included any agenda items pertaining to 
Public Education Department (PED) certification of need for those appropriations in its final 
regular monthly meeting of FY 14 schedule for June 17, 2014. LESC staff testified to the 
committee that, although agenda items had not been scheduled, there remained the possibility of 
a special or emergency meeting of the BOF to consider such action.

On Tuesday, June 24, 2014, the BOF convened a special meeting to consider action items 
proposed by the PED. This staff brief includes:

• an overview of the BOF proceedings at the June 24, 2014 special meeting; and
• BOF actions on FY 14 MOE items.
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This staff brief contains the following attachments: 
 

• Attachment 1, FY 13 and FY 14 Appropriations and Transfers Related to State-
level Maintenance of Effort Requirements for Special Education; 

• Attachment 2, Board of Finance Meeting Materials; and 
• Attachment 3, Board of Finance Actions from June 24, 2014 Special Meeting. 

 
 
OVERVIEW OF BOARD OF FINANCE PROCEEDINGS 
 
On Tuesday, June 24, 2014, the BOF convened a special meeting to consider the following 
agenda items related to MOE appropriations for FY 14: 
 

1. Public Education Department – Requests Approval of Transfer and Distribution of Funds 
from the State Equalization Guarantee (up to $16,000,000) [Action Item]; 

2. Public Education Department – Requests Approval of Transfer and Distribution of Funds 
from the General Fund (up to $10,000,000) [Action Item]; and 

3. Public Education Department – Presents Certification to State Board of Finance Pursuant 
to Laws 2013, Chapter 191 (up to $16,000,000) [Informational Item]. 

 
Attachment 1 provides a graphical representation of these appropriations, along with the sources 
of funds and applicable contingencies. 
 
PED staff, representing the department at the meeting, provided the materials found in 
Attachment 2 for BOF member and staff notebooks. 
 
PED staff stated that PED was requesting the full amount of the first two appropriations be made 
available contingent on the final outcome of its MOE waiver appeal proceeding with the US 
Department of Education (USDE). 
 
PED staff clarified that, under a litigation situation, a contingent liability may be accrued to the 
current fiscal year and carried forward until the litigation is resolved, possibly in a future fiscal 
year.  Approval of the contingent liability, PED staff explained, would protect the PED’s legal 
strategy, under which PED believes that it does not have an MOE shortfall for FY 14. 
 
A board member asked whether the USDE would accept a distribution occurring after the close 
of FY 14 as counting toward funds made available in FY 14.  In response, PED staff answered in 
the affirmative, but did not provide an explanation for this answer. 
 
It is unclear whether PED has had discussion with the USDE on that point.  Tentatively, the 
USDE has discretion to decide what “made available” means in the context of maintenance of 
state financial support.  Unless the USDE has indicated otherwise, it is possible that they might 
find a cash, rather than accrual, basis to most appropriately account for MOE.  In that case, the 
contingent liabilities accrued to FY 14 would not mitigate existing cash-basis shortfalls for 
FY 14. 
 
After discussion of the first two action items, PED staff explained that the appropriations 
language relating to the third item included neither an expiration nor a reversion of the 
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appropriation for $16,000,000.  It was suggested that, if necessary after final negotiation and 
settlement with the USDE, PED would request that the BOF consider action on the transfer and 
distribution of those funds. 
 
 
BOARD OF FINANCE ACTIONS ON FY 14 MOE ITEMS 
 
Upon completion of the discussion, the BOF unanimously approved PED-requested action items 
in the following order: 
 

1. Transfer and Distribution of Funds from the General Fund (up to $10,000,000) [with 
contingency]; and 

2. Transfer and Distribution of Funds from the State Equalization Guarantee (up to 
$16,000,000) [with contingency]. 

 
Contingency language, as prepared by BOF staff, can be found in Attachment 3.  Until such 
contingencies are met, the funds shall be encumbered as contingent liabilities accrued to FY 14. 



Occurs if…  Appropriates Transfers Occurs if…  Appropriates Transfers

Step 1)

• PED certifies that the program 
cost made available in FY 13 is 
not sufficient to meet MOE 
requirements; and                                              
• PED obtains Board of Finance 
approval to transfer and 
distribute funds.1

$20.0 million special 
appropriation to PED to 
ensure MOE 
requirements are met in 
FY 13.2  (Section 5. 
Special 
Appropriations)

• PED certifies that the program 
cost made available in FY 14 is 
not sufficient to meet MOE 
requirements; and
• PED obtains Board of Finance 
approval to transfer and distribute 
funds.1

$10.0 million to PED for a 
categorical Supplemental Special 
Education Maintenance of Effort 
Distribution to ensure MOE 
requirements are met in FY 14.2 

(Section 4, K.  Public School 
Support)   

Step 2)

• PED certifies that the program 
cost and the $20.0 million 
special appropriation are not 
sufficent to meet MOE 
requirements; and
• PED obtains Board of Finance 
approval to transfer and 
distribute funds.1

Up to $20.0 million 
transferred to PED from 
the SEG if program cost in 
the SEG and the special 
appropriation are not 
sufficient to meet MOE 
requirements in                
FY 13.2,3 & 4 (Section 6.  
Supplemental and 
Deficiency 
Appropriations)

• PED certifies that the program 
cost and the $10.0 million 
categorical Supplemental Special 
Education Maintenance of Effort 
Distribution are not sufficient to 
meet MOE requirements; and
• PED obtains Board of Finance 
approval to transfer and distribute 
funds.1

Up to $16.0 million transferred 
to the categorical 
Supplemental Special 
Education Maintenance of 
Effort Distribution from the 
SEG if the program cost in the 
SEG and the categorical 
appropriation are not 
sufficient in FY 14.2,3 & 4 

(Section 4, K.  Public 
School Support)

Occurs if…  Occurs if…  

*CS/H 628 
(Laws 2013, Ch. 

191)
Step 3)

• after final settlement with the 
US Department of Education 
(USDE) the state is required to 
make up funding for state-level 
MOE; and
• the appropriations for that 
purpose provided in the GAA of 
2012 and 2013 are not 
sufficient. 

• after final settlement with the US 
Department of Education (USDE) 
the state is required to make up 
funding for state-level MOE; and
• the appropriations for that 
purpose provided in the GAA of 
2012 and 2013 are not sufficient. 

4  If the state transferred money from the SEG to meet MOE requirements and the US Department of Education rejects that transfer, the amount transferred from the SEG in FY 13 and FY 14 shall be appropriated from the 
operating reserve to the SEG distribution and the secretary shall adjust the final unit value in accordance with the amount transferred. 

For FY 13 For FY 14

2  The PED shall not distribute or transfer more than is necessary to meet the MOE requirements for that fiscal year. 

1  Language to require review with the Legislative Finance Committee and Legislative Education Study Committee was line item vetoed.

3  If transfers from the SEG are necessary, the FY 13 and or FY 14 FINAL unit value shall be reset accordingly. 

FY 13 and FY 14 Appropriations and Transfers Related to State-level Maintenance of Effort Requirements for Special Education

Appropriates Appropriates

Up to $20.0 million appropriated to PED from the 
operating reserve.2 (Section 1, A. Appropriations) 

General 
Appropriation 

Act of 2013                                                
(Laws 2013,    

Ch. 227) 

If the appropriations and transfers in the General Appropriation Act (GAA) of 2012 and 2013 are not sufficient, then certain provisions of *CS/H 628 (Laws 2013, Ch. 191) may take effect. 

For FY 13 For FY 14

Up to $16.0 million appropriated to PED from the operating 
reserve.2 (Section 1, A. Appropriations) 
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STATE OF NEW MEXICO 

DEPARTMENT OF FINANCE AND ADMINISTRATION 
BOARD OF FINANCE 

BATAAN MEMORIAL BUILDING, SUITE 181, SANTA FE, NM 87501 
(505) 827-4980   FAX (505) 827-3985 

 
GOVERNOR SUSANA MARTINEZ                                                                                                                             THOMAS E. CLIFFORD, PhD 
                   PRESIDENT                                                                                                                                                         EXECUTIVE OFFICER 
 
LT. GOVERNOR JOHN A. SANCHEZ                                                                                                                     STEPHANIE SCHARDIN CLARKE 
                BOARD MEMBER                                                                                                                                                             DIRECTOR 
 

 
ACTION TAKEN 

 BOARD OF FINANCE SPECIAL MEETING 
Governor’s Cabinet Room – Fourth Floor 

State Capitol Building – Santa Fe, NM 87501 
                                         June 24, 2014 

1:00 p.m. 
 
 

1. REPORTED  Roll Call 
 
2. APPROVED  Approval of Agenda 

Next Regular Meeting:  July 15, 2014 
 
EMERGENCY FUND BALANCES  
 
3. REPORTED  Emergency Balances – June 2014 
 

Operating Reserve Fund $    531,336.99 
Emergency Water Fund $      58,428.17 

 
GENERAL SERVICES DEPARTMENT 
 
4. APPROVED Facilities Management Department – Requests Approval to Adopt 

July through December 2014 Schedule of Repairs 

 
DISBURSEMENT OF FUNDS 
 
5. APPROVED* a) Public Education Department – Requests Approval of Transfer 

and Distribution of Funds from the State Equalization Guarantee (up 
to $16,000,000) 

  *Contingent upon the Public Education Department appearing at a future Board meeting to 
present final documentation confirming the exact amount of the distribution and transfer needed 
to meet maintenance of effort requirements as specified in Laws 2013, Chapter 227, page 202, 
paragraph beginning on line 22. 

 
      APPROVED* b) Public Education Department – Requests Approval of Transfer 

and Distribution of Funds from the General Fund (up to $10,000,000) 
  *Contingent upon the Public Education Department appearing at a future Board meeting to 

present final documentation confirming the exact amount of the distribution and transfer needed 
to meet maintenance of effort requirements as specified in Laws 2013, Chapter 227, page 207, 
paragraph beginning on line 18 
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      REPORTED*  c) Public Education Department – Presents Certification to State  
  Board of Finance Pursuant to Laws 2013, Chapter 191 (up to 

$16,000,000) 
  *Final certification contingent upon final negotiations and settlement with the United States 

Department of Education 
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