
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
November 17, 2014 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: Kevin Force 
 
RE: STAFF BRIEF:  ADMINISTRATIVE RULEMAKING 
 
 
Adopted Rules: 
 

• 6.30.12 NMAC, K-3 Plus Program 
 
The October 30, 2014 issue of the New Mexico Register contained the final adoption of new 
rules implementing the New Mexico K-3 Plus Program.  The Notice of Proposed Rulemaking 
was published in the Register on February 14, 2014 and, soliciting comments on the rule, noted 
that the Public Education Department (PED) was to have conducted a public hearing March 31, 
2014, in Mabry Hall of the Jerry Apodaca Education Building, Santa Fe. 
 
PED adopted these new rules (see Attachment, Adopted Rule, K-3 Plus Program, 10/30/14) for 
the administration of the K-3 Plus Program, as required by statute,1 including: 
 

• new definitions, such as those for: 
 

 “award period,” or the period of at least 25 additional instructional days provided 
through the program, between the close of the previous and the opening of the 
following school year; 

                                                 
1 Section 22-13-28(D) NMSA 1978. 
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 “high-poverty public schools,” which means a public school, including a charter 
school, in which at least 80 percent of the students are eligible for free or reduced 
lunch, or an elementary school with a D or F grade the previous year as determined in 
accordance with the A-B-C-D-F Schools Rating Act and accompanying rules;2 

 “progress monitoring,” which means the standardized assessment measures 
conducted between screening assessments on students who are receiving targeted and 
intensive interventions to determine whether the student is benefitting from 
interventions;  

 “research-based scientific reading strategies and programs,” which means 
instructional strategies and reading programs that apply rigorous, systematic, and 
objective procedures to obtain valid knowledge relevant to reading development, 
reading instruction, and reading difficulties; and 

 “screening assessment,” which means the standardized assessment measures 
conducted three to four times a year for all students to assess specific skills and to 
identify those at risk. 

 
• the limitation of eligibility for the program to high-poverty public schools; 
• required elements of the program, such as: 

 
 “Instruction,” which includes: 

 
 requirements of the daily classroom schedule, such as 90 minutes of literacy 

instruction for kindergarteners and 120 minutes for students in grades 1 through 3; 
 a comprehensive research-based early literacy core basal reading program in 

alignment with the English language arts Common Core State Standards (CCSS); 
 a comprehensive, developmentally appropriate mathematics program with at least 

90 minutes of instruction aligned with the CCSS; and 
 literacy and numeracy interventions for enrolled students who are not meeting 

grade level requirements; 
 

 “Assessments,” including: 
 

 screening assessments in literacy to measure the acquisition of reading skills, 
including phonological awareness, phonics, reading fluency, vocabulary and 
comprehension, which shall be administered at the beginning of the K-3 Plus 
Program, the beginning of the regular school year, the mid-point of the school 
year, and the end of the year; and 

 progress monitoring, to be conducted between screening assessments; 
 

 “Professional Development,” which will be provided by PED, in early literacy 
research, and will include: 

 
 best practices for English as a second language (ESL) and mathematics 

instruction; and 
 the dissemination of information by PED on best practices for student recruitment 

and  retention, as well as academic success for early learners; 

                                                 
2 See Chapter 22, Article 2E NMSA 1978 and 6.19.8 NMAC. 
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 the “Application Process,” including: 
 

 submission and review procedures and deadlines; and 
 priority for those schools with evidence-based, scientific reading programs; 

 
 “Funding,” including: 

 
 a requirement that the required additional instructional days of the program (25 

days for schools operating on a five-day week, and 20 additional days for schools 
operating on a four-day week) at least be comprised of the total number of hours 
that would meet the minimum requisite hours per day established by statute;3 

 a provision for funding the program, based on the number of students enrolled as 
of the fifteenth day who have been in attendance for at least 10 days of the 
program, for each reported student based on at least 30 percent of the initial unit 
value for 1.0 program unit; 

 a stipulation that all program funds shall be paid on a reimbursement basis, with 
all requests for reimbursement (RfR) submitted to PED by December 31 of the 
program’s calendar year, unless the school is on an alternate schedule (or if 
agreed to by PED), in which case the RfR must be submitted by June 30 of the 
fiscal year in which the program is conducted; 

 a stipulation that, while program funds may not supplant funds designated for 
year-round activities, they may be used for: 

 
 salaries for teachers and educational assistants; 
 program materials and supplies; and 
 recruitment activities and attendance incentives (up to 2.0 percent of the funds 

received by a district or charter shall be used for student recruitment and 
regular attendance); and 

 
 a requirement that special education services beyond those of the K-3 Plus 

Program that are required by the Individuals with Disabilities Education Act may 
be paid for by the district special education budget, so long as districts meet their 
obligations for maintenance of effort; and 

 
 “Evaluation and Reporting,” such as: 

 
 annual and interim reports for student and program assessments; 
 all participating students must be reported to the department to include, for 

example: 
 

 demographic information; 
 services rendered as Responses to Intervention; 
 assigned teachers; and 
 number of years in the program; 

 

                                                 
3 See Section 22-2-8.1(A)(1) NMSA 1978, requiring at least five and one-half hours per day for full-day kindergarten 
programs. 
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 site visits conducted by PED or designated evaluators; 
 annual reports to the Legislature and the Governor on the efficacy of the program; 

and 
 the possibility that PED may request additional information regarding staffing, 

endorsements, licensure levels, implementation successes and challenges, and 
suggested modifications. 

 
In the report on the K-3 Plus rules as proposed, LESC staff noted a number of potential drafting 
issues for which formal comments were submitted to PED, including: 
 

• defined terms that did not appear outside the definition section of the rule, such as 
“enrollment” and “screening assessment”; 

• inconsistent reference to the length of the school year, which is measured in statute in 
hours, rather than days; 

• a missing section between sections 6.30.12.8 and 6.30.12.10; 
• lack of clarity, in the section detailing assessment requirements, regarding which 

assessments are to be administered at which point in the program; 
• minor auxiliary verb usage issues, with “will,” “must,” and “should” being used instead 

of “may” or “shall”; and 
• lack of clarity regarding whether the final funding is to based on the initial or final unit 

value: 
 

 the enabling statute that established the K-3 Plus Program4 stated that funding for the 
program shall be contingent upon the final unit value; however,  

 the proposed rule stated that the be funded based on at least 30 percent of the intial 
unit value for one program unit, with final funding based upon the number of students 
enrolled (on the fifteenth day) who have been in attendance for 10 or more days.  
(Emphasis added.) 

 
Additionally, staff note that, in the adopted version of the rules, most of these concerns have 
been addressed, and any problems related to them have been corrected: 
 

• the term “enrollment” is no longer in the rule, and instances of “screening” in the rule 
have been changed to “screening assessment,” matching the definition; 

• the definition of “regular school year” is no longer in the rule, eliminating any possible 
conflict between the school year being measured in hours versus days; 

• the rule’s sections have been properly numbered; 
• the number and scheduling of assessments have been clarified; 
• problems with auxiliary verbs have been corrected; and 
• funding is to be based on at least 30 percent of the final unit value for one program unit, 

multiplied by the number of students enrolled (on the fifteenth day) who have been in 
attendance for 10 or more days.  (Emphasis added.) 

 
Finally, staff note that, in the section dealing with assessments, the final rule omits the originally 
proposed requirement for math assessments. 

                                                 
4 22-13-28(F) NMSA 1978. 
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